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The Preface 


HE Tryal and Procefs againft Captain Thomas Green, Commander of the 
Englith Eaft-India Ship called the Worcelter, and his Crem, now to bé re 
publifhed, hath been the Subject of fo much Difcourfe, and fuch various 
> Reflections both in Scotland avd England, that there appears nothing 
more juft and expedient, than that theWorld fhould havea true and impartial cic 
count of it. ats : 
The Ship called the Annandale, belomging to the Company of Scotland trading 
to Arica and the Indies, having been feized in the Downs ix England, at the Iv- 
fiance, and by the Jfpectal Order of the Englifh Eaft-India Company ; The faa 
Company of Scotland did judge themfelves injured by the faid Seizures And 
therefore when the faid Ship the Worcelter, az Englith Eaft-India Trader, cane 
to Scotland, and to the Road of Leith, aboutthe Month of Auguft laff, The 
Scots Company, by virtue of the Powers, contained in the AE of Parliament iz 
their favour, and their Patent under the Great-Seal, did feize her and hert argo by 
| way of Reprifal;, And having feized her and her Lading, only in ercer to a fair 
Tryal, they raifed a civil Adion before the Admirality of Scotland, for declaring the 
| faid Seizure lawful on the Account above-mentioned. ! | 
| _ Opow this Seizure, and while this civil Purluit was in dependance, feveral things 
| broke ont, tending to a greater and far different Difcovery. Fir 1. Captain Da- 
vid Monto being,immediatly after the Seizure,placed by thofe imployed by the Aiti- 
can Company, for fecuring of the Worcelter, juft by the Hammock where Simpfoa 
the Guaner went to fleep, Captain Monro perceived the Gunner to be uneafie, and 
that he could take no reft, as fuppofing that the peep had been feized upon ‘forme other 
Account than that of Reprifal, which moved the Gunner to queftion Captain Mouro 
uery earneftly, whether or not the Seizure was not made on fome other Account, and 
if there was not a Defign upontheir Lives? Which Solicitude of the Gunner, gave 
the firft. rife to the Sufpicion that enfued. 3 ren 
. Within a day or two thereafter, the Carpenter Henry Keigle azd Andrew Ro- 
bertfon the Gunners Mate, happening to difcourfe about their Wages, Keigle was 
anxious to go afpore, whereto Robert{on axfwering, that he would take his Hazard 
and ftick by the Ship while there was any hope Keigle replycd to him in Palfi- 
on, —— Damn you, you never wrought fo as to deferve Wages out of any thing 
aboard the Ship ; To which Robertfon replying, that he wrought the Work that 
he was hired for ; Keigle flew out extravagantly, and abufing Roberton wiih 
his Tongue to the laft Degree, Robertfon made no Return, but panfing and walk: 
ing up and down the main Deck very penfive, was ( after a heavy Groan or two ) 
heard by feveral credible Witneffes prefent, to utter thefe Words as to himfelf. This 
is the juft Judgment of God upon us, for the Wickednefs committed in our 
la{t Voyage ; and Pmafraid it will {till purfue us further, fince that, being redu- 
ced to fo {malla Number aboard, four or five of us cannot agree amongft our 
felves. sth Bek ANY | 
A day or two thereafter, when the Ship the Worcelter was got within the Beads 
of Bruntifland Harbour, and that thofe aboard were drinking heartily a Boml of 
Punch in the main Cabine, one belonging to the Scots Company being prefent, hap 
wed to difcourfe of Captain Gordon Commander of Her Majefties Friggot the Roy- 
al Mary, what a Scourge be had been to the Small French Privateers upon the Eaft 
Coaft of Scotland: George Haines one Z Captain Green's Crew, a little warm with 
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the Punch, broke out in the hearing of feveral Scots Gentlemen, as well as of feveral o- 
thers of Green's Crew, and flantingly faid with an Oath, that our Sloop ( mean- 
ing Green's Sloop ) was more terrible upon the Coaft of Malabar, than ever 
Captain Gordon was or will be to the French Privateers on the Coaft of Scot- 
_ land, For a better Sailer than that Sloop never carried Canvas ; Or Words to 
this Effed. | a 

The Gentleman of the Scots Company, who was prefent, finding Mr. Haines 
in the forefaid Humour, takes Occafion to ask him, Whether, in their Voyage 
Outward or Inward, they had met with, or heard any thing of, or concerning two 
Scots Ships, that went on a Trading Voyage beyond the Cape, both belonging to 
the Scots Company; The one commanded by Captain Drammond, aud the other 
by Captain Steuart: Haines Axfwered, That they had heard of them, but did 
not fee them; But, adding, faid, Its no gteat Matter, you need not trouble 
your felf about them, for 1 believe you will not fee them in hafte: To which 
the other asking, What might be the Reafon, avd Haines fhifting, Haines faid 
at length, He heard they were turned Pirates, and that one of them had Eight 
Guns, and the other Twelve or Fourteen, to the beft of his Memory. | 
! But fonetime thereafter, George Haines falling into Acquaintance mith a Young 
“a Woman at Burntifland, to whom he made Love; He then began to difcover the 
1 | Secrets he had concealed: Which was alfo the Occafion of she Examination after- 
° oF wards made in the Tryal of the forefaid Young Woman, and feveral others, a 
y | may be feen i the Procefs... | 
i But thisds certaing that Haines his free Difcourfing with this Young Woman 
ro coming to. take Vent, Sitmpfon, Keigle and Robertfon, all of Captain Green's 

«of Crew, and .then aboard, threatned Haines mzoft feverely for it, and made him deal 
7 | and prevdil-with her, not onlynot to difcover any further what he had told her, but 
likeways to deny what he had really told to her and feveral others: After which,Haines 
and the Young Woman became both fo fhy and clofs, that they (poke no more of 
thefe Matters, until they were brought before the Committee of Council. 

However Captain Green and his Crew became fo fealous of Haines, that at length, 
by George Kitchin avd Thomas Whitehead, they perfwaded him to make his 
) Efcapes And had fo far prepared for it, that Horfes were Fired to carry all the 
ig Three to Kinghorn, where they were to crofs privately to Leith: But, whew the 
| Horfes were ready Sadled, one George Ker, and fome other Gentlemen then at 
ub  ‘Burntifland, getting notice of what was defigned, laid hold upon the faid Haines, 
ay and obliged him to go again aboard the Ship. ; 

In the Civil Procefs depending before the Judge of the Admirality, the 
Judge, upow a Reprefentation made to him, gave Order, That Search should be 
made for fuch Documents, as the Scots Company might have ufe for in proving 
fome Points of their Claims, Such as thefe, That theShip belonged to Exglazd, and 
the E4t-India Conspany there, Gre. And albeit this was endeavoured by Captain 
Green and his Crew to be prevented, by putting feveral of their Papers out of the 
ways Yet there were found in the Journals fuch Extraordinary Inftructions given 
by the Owners and Freighters to the Captain avd Supercargo, a to write under 
Covert of a certain Cypher, and to convey their Letters in fo Secret a Manner, 
with feveral other Circumftances of that Kind, 4 did greatly increafe the Sufpici- 
ons already given, that Captain Green and his Ship were no Fair and Lawful Ad- 
venturers, but, from the beginning, might be defigned ‘for Ill Practices. 

Daniel Stringman the Cook belonging to the faid Ship the Worcefter, but who 
was taken up at Bengal fone Moneths after Captain Green had left the Coaft of 
Malabar, happening one Day to drop fome Things he had heard to Simpfon the 
Gunaer, which did not pleafe hine and others of the Crew , They were at pains ta 
perfwade hin to make bis Efcape, as if they had been refolved to efcape with him: 
Stringman gets afhore, and waiting till it grew Dark at Night, Eravels all ens 
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te the Queensferry where he croffed tothe other fede,but one Mr. Hepburn being thee 
aboard, and miffing Stringman, took Horfe immediatly to Kinghorn and Kirkaldy, 
and then to Queensterry, fearching for him, and getting notice at the Queensferry 
that he had croffed there, he follows Stringman with all diligence, and overtaking 
him at the Weft-end of Newhaven, carries him back to Bruntifland. 

And a few Weeks thereafter, breaks out the Difcovery: For, about the middle 
of December, Stringman addreffed himfelf to the faid Mr. Hepburn thus: Sir, 
It was not you, but God Almighty that brought me back, that I fhould tell 
you the Truth: And then, after fome Preface, Stringman tells Hepburn what 
Difcourfe he had overheard fometime before, between the two Blacks belonging to 
Green's Crew, viz. Antonio Ferdinando Stringmans ow Mate, and Antonio 
Francifco Captain Green's Servant ; And how that having urged his Mate to tell 
hint plainly all that paft betwixt them, AntonioFerdinando, with much ado, re- 
wealed to hin the whole matter of Captain Greens Piracy, Robbery and Murder, 
committed upon the Coaft of Malabar, as it flands fully declared, and oft repeated 
in the enfuing Procefs. 

Lhefe were the true Steps of the firft Difcovery of this Matter, all ready to be at- 
tefled by perfons above Exception 5 Wherein it is meanifeft, That one Occurrent led on 
to another, until the Period of the Difcovery above remarked, without any formed 
Defign or Management upon any mans part. 

Thereafter an Affidavit was taken before the Baillies of Bruntifland, of what 
'Stringman and the Blacks had declared, which gave rife, upon due Information, 
for the Order that was given to make Captain Green and all his Crew Prifoners, 
which was executed accordingly: And then the Matter being brought before the Lords 
of Her Majefties Privy Council, and they juftly judging that it deferved a firid and 
zmpartial Inquiry, Committees were appointed, and Examinations taken, and Re- 
ports made: Whereupon their Lordfhips did Ordain, that Captain Green and his 
Crew fhould be brought to a legal Tryal before the Fudge of the Admirality. 
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Captain Tuomas Green and bis Crew, &e. 


HE Lords of Her Majefties Privy Council having taken Precognition 

of the Grounds of the foregoing Information againft Captain Thomas 

ry Green, and others of his Crew; They thought fit, and Ordered, 
That the faid Captain Thoms, &c, fhould be put to a Trial upon 

the Crimes informed, before the Judge of the High Court of Admirality. As 
alfo, the Lords of Privy Council thought fitat the fame time, to Appoint 
Affiftants to.the Procurator-Fifcal of the High Court of Admirality, for the 
better Ordering and Managing of the faid Tryal, according to the Tenor of 


their Act following, 


'm T Edinburgh zhe Thirteenth day of February 1705 Years. Committee 
A anent Captain Green and his Crew, Sederunt Lord Chancellor, Marquefs 

of Annandale, Earls of Haddingtoun, Leven, Ruglen, Lords Yefter, 
Beilhaven, Advocat, Thefaurer-deput, Anftruther, Sir John Home, and 
Ormiftoun younger. Its the Opinion of the Committee, That my Lord Chancellor 
foould Writ to Court for Remiffions to Charles May Chyrurgeon, Antonio Ferdi- 


nando Cooks Mate, Antonio Francifco Captains Man, George Hains Steward, 


George Glen Quarter-mafter, Alexander Taylor Fore-maft-man, And that the 
Tryal againft Captain Green and his Crew fhould be Purfued before the Admiral 
Court, and that Affeffors foould be Named to the Fudge, and Affiftants to the 
Procurator Fifcal, Sic Sub{cribitur TWEEDDALE Cancel. 1. P. C. The above 
Report of the Commitice anent Captain Green Commander of the Ship the Wor- 
celter, being, uponthe Day and Date of thefe prefents, read in prefence of the Lords 
of Her aes Privy Council, the famen wasVoted and Approven. And the faid 
Lords did thereby nominat and appoint Sir James Steuart Her Majefties Advecat, Six 
David Dalrymple,and Mr.William Carmichael Her Majefties Solicitors,Sir Patrick 
Home, Sir Gilbert Eliot, Mr.Alexander Macleod, and Mr.Francis Grant, #o be 
Affiftants to Mr. Alexander Higgins Procurator-Fifcal to the Admiral Court, ix 
profecuting the Libel and Indikment to be given at his inftance, againft the [aid 
Captain Green and his Crew before the Admiral Court, to the final End and Decifion 
thereof : And the faid Lords declared, that they would next Council day Name 
Five of their, own Number to be Affefors to the Judge of Admirality, during the 
dependance of the forefaid Procefs: And recommended to the Lords of Thefaury 
to pay the Lawyers that are imployed to be Alfiftants accordingly. Extracted by me. 
GILB. ELIOT. ls. Sti. Coneilii 


Whereupon the Judge ofthe High Court of Admirality did prefent to the 
Lords of Council, a Petition, That fince the Trial was ordered ‘to be made 
before him, ofthe forefaid Crimes informed againft Captain Greez and his 
Crew, and that the matter appeared to be of great Importance, he might have, 
according to Cuftom in the like Cafes, Aflefiors appointed and joyned with 
him bythe Authority of Council, for his Affiftance in the faid Trial. 
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AND. the Lords of her Majefties Privy Pe she having confidered the above Peti= 
tien, and the famen being read in their prefence,;. The faid Lords did Nomi- © 
nat and Appoint the Earl of Loudoun, Lord Beilhaven, Lord Arniftoun, Sire 
John Home of Blackadder, ad John Cockburn younger of Ormiftoun, to be Aj- 
felfors tothe Petitioner, and alfilt andvote with hinzin the Tryal, at the Procurator= 
fjcals Inflance againft Captain Lhomas Green, Commander of the Ship the Wor- 
cefter, azdethers of bis Ships Crew, before the faid high Court of Admirality, for 
their being guilty of Piracy andother Crimes, ad that to the final End and De- 
cifton thercof. 1 ah 


Follows the Court of Jutticiary of the High Court of Admirality, with 


the whole Tryal, as it proceeded before the Judge of the faid Court, 
and the Afleffors above-appointed. 


CURIA FUSTICIARIA fupreme Curia 
Adwnralitatis tenta in Pretoriovel nova Seffionis Dowo Burgi de Edinburgo,quix- 
to die Menfis Martit 1705. per Fudicem dite Curie, G per bonoratilfimos Viros 
Joannem Costtemde Loudoun, Joannem Dominum de Beilhaven, Dominos 
Robertum Dundas de Arniftoun, Joannem Home de Blackadder, & Joan- 
nem Cockburn de Ormiftoun Afe/ffores. 


Curia Legitimé afirmat.- 


The faid day, the {aid Earlof Loudoun, Lord Beilhaven, Gc. produced the 
A& of her Majefties Privy Council above-mentioned, appointing them to be 
-Affeffors to the faid Judge. 


Thereafter the faid Affeffors tookthe Oath of Alledgiance and figned the 


fame, with the Affurance, and took the Oath de fideli adminiftratione, and 
were thereupon admitted and received. 


Lutran. 


Captain Thomas Greea Commander of theShip called the Worcefter, now in 
Bruntifland Harbour. 

Captain Joh Madder chief Mate of the faid Ship. 

johu Reynolds {econd Mate of the faid Ship. } 

Thomas Linflead Afliftant tothe deceaft Supercargo of the faid Ship: 


James Burz Boat-{wain of the faid Ship the Worcefter. 
Fames Simpfon Gunner. | a 


Andrew Robertfon Gunners-mate. 

Fohn Bruckly Seaman. 

George Kitchen Seaman. 

Henry Keigle Carpenter. 

Samuel Urlines his Mate. 

George. Haines Steward of the faid Ship, 3&3 
Daniel Stringman Cook. } ” 
Samuel Wilcocks Chyrurgeons-mate: 

George Glen Seaman there. 

Henry Barns Seamanthere. | 
| Alexander Taylor Seaman there. nes 
And Fob Bannantyne Seaman there. 
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All of them Indicted and Accufed at theinftance of Mr. Alexander. Higgins Ad- 
yocat Procurator-Fifcal to the high Court of Admirality, for the Crimes of Pi- 
racy, Robbery and Murder, in manner mentioned in the two feveral Indi&ments 
raifed again{t them thereanent,and whereof the Tenor follows.Captain Thomas 
Greee Commander of the Ship called the Worcefter, now in Bruntifland Harbour, 
Captain Joh Madder chiek Mate of the faid Ship, fob Reywolds {econd Mate of 
the faid Ship, Thowas Linfleed Affiftant to the deceaft Supercargo of the faid 
Ship, jawes Bure Boat-fwain of the faid Ship, James Sizapfon Gunner of the 
{aid Ship, Andrew Robertfon Gunners-mate, Fobr BrucklieSeaman there, and 
George Kitchen Seaman there, allPrifoners; You, andilk one of you are ac- 
cufed and indicted at the inftance of Mr. Alexander Higgins Advocat, Procu- 
rator-fifcal to the high Court of Admirality, of the Crimes of Piracy, Robbery 
and Murder; in mannerafter-mentioned. viz. That by the Law of GOD, the 
Lawsof Nations, ofthis, and of all well governed Realms, the Crimes of Pz- 
racy, Robbery and Murder; ave prohibite, under all higheft Pains; And that 
by the Lawsof this Realm, the faids Crimes are prohibite under pain of Death, 
andefcheat of Moveables.  Neverthele/s it is of Verity, that Captain Thomas 
Green Commander of the Ship called the Worceféer, now in Brantifland Har- 
bour, and his Crew, are guilty, Art and Part of the faids Crimes, or one or 
other of the fame, in fo far as, the faid Captain Thomas or his faid Crew, ha- 
ving failed ftom Exgland in the faid Veflel the Worceffer, upon pretence of 
Merchandizing towards the Eaff-Lndiess . The forefaid Captain and his faid 
Crew belonging to the faid Veflel,. did upon one or other of the days of the 
Moneths of February, March, April or May, in the yeat 1703, encounter, or 
meet with another Ship or Veflel, failed by itsown Menand Crew, upon the 
Coat of Malabar, tear Cale-cute, andthe {aid Veflel bearing a red Flag, and 


having Englifh or Scots Aboard, at leaft fuchas {poke the Englifh Languages 


The faid Captain Thovas Green and his Crew, after fome Intercomuning 
with them, did without any Lawful Warrand, or juft caufe, attacque the 
faid other Veflel or Ship, while expecting no fuch Treatment, and invading 
her firft by their Sloup, which they had manned with Gunns and other Arms 
forthat purpofe,they {cll upon the faid other Veffel in an Hoftile manner, by 
fhooting of Guans and otherways, and after fome time {pentin fighting againtt 
her by their Sloup,and partly by the approaching of the faid Thomas Greens Ship 
theWorceffer, they overcame, and Boarded the faid other Veflel, and having 


feized their Men, they killed them, and threw them over-board, and then 


carried, or caufed carry away the Goods that were aboard the faid other Vefiel 
‘to their faid Shipthe Worceféer, and then difpofed upon thefaid Ship, by. fel- 
ling her afhore on the faid Coaft. Which Crime, being a wicked Piracy com 
mitted by furprize in parts foremote, and probably with all the Caution the 
Committers could ufe for concealing thereof, and. for preventing Difcoveries, 
comes now to be difcovered in the feveral Parts and Circumftances of the Acti- 


on, and by fuchas were prefent thereat, Which being all conjoyned, does 


make upand inferr the forefaid Crime objected, and are as follows, 2. That 
the forefaid Rencounter and Fight betwixt Captain Green and his Crew and 
the faid Veflel the Worcefter, and the forefaid other Vellel taken by her, hapned. 
onthe {aid Coat asabove: Likeas, atthe {ame time, oneor more of the faid 
Ship the Worce/ter her ¢rew beingon Shore, andat {ome diftance from the Sea, 
heard the faid Shooting, which brought the faids perfonsto the Shore, where 
they; atleaft the Chyrurgeon of the faid Ship the Worcefler one of them, faw 
her rideing at a good diftance from the Shore upon her Birth (as they {peak 
and having the other Ship atthe Stern, as it were tyed or towed toher, as 3¢- 


ing the Vellel they had maftered or overcome as faid is... Likeas, the faid Chy- 


rurgeon did fee the Boat belonging to the faid Ship the Worcefter coming a fhore 


from her, and the Chyrurgeon demanding at fuch Of the Crew as were in her, 
A 2 whit 


G4... 3 
what had brought them afhore: They anfwered, that they had been Busk- 
ing ( aSea-term ufed for fitting andtrimming a Ship for fighting ) and that 
they had Drunk, Spilt or Staved all their Water, and they were come for a_ 
new Supply ; and when a little time thereafter the faid Chyrurgeon went a- 
board the faid Ship the Worcefter, he perceived the Deck thereof Lumbered and 
covered, and in a confufed manner, with Balls, Boxes andGoods; whereof 
when he asked the Reafon, Fobx Madder one of the Pannels, and a princi- 

pal Actor in the Engagement, Anfwered, Damn you, what have you to doto 
) Inquire, meddle with your Plaifter-Box. And when theChyrurgeon went down to 
his Station and Cheft, he called for one of the Blacks Aztonio Ferdinando, and 
| one Duncan Mckay now dead, and another, in order to drefs them; but when 
oC heasked what way they came by their Wounds, they declined to anfwer; 
+) a whereupon the Chyrurgeon refufing to drefs them, if they would not tell him 
how they got their Wounds, the faid ‘foh2 Madder came to the Chyrurgeon in 


Py “i aPaflion, and asked what was his bafinefs to ask fo many Queftions, when 
— he did fee the Wounds fo plain before him, calling him a Blockhead for not 
fl dreffingthem ; and at length the Conteft wasfo warm betwixt the faid Mad- 
ae der and Chyrurgeon,that Madder charged him to ask no more Queftions, and 
a he charged the Men wounded, not to anfwer a word: And further, ordered 
> ae him back to the Shore, which the Chyrurgeon was forced to comply with, 
aoe where the Chyrurgeon meeting with Frazcifco De-olivera the Linguifter, asked 
ie him whether hefaw any of the Worce/ters Men that had carried the forefaid Ship 


f fo taken into Keiloz River, and the Linguifter anfwered, that he had not, 
| but that they were fome ofthe Worcefters Company, who as foon as they had 
f brought her in, and made her fa{ft, took their Boat and went directly on 
a | Board : The Ship taken being carried into Keiloz River as {aid is, where fhe 
) te was left with her Yards and Top-mafts down, all unrigged, andthe faid Lin- 
ie 7 | ae guifter told the Chyrurgeon further,that one Coge Commodo complained he had 
Fe bought the faid taken Ship too dear, whereby it appears that the faid Ship 
: i taken by violence, was fold in manner forefaid. Likeas, for further evidence 
of the faid Piracy, fince the time that fobs Reynolds one of the Pannels was 
feized with thereft, for his acceflion thereto, there was found a Letter wrote 
tohimby one Sarah Newlands, bearing Date the 6 Fanuary, wherein the tells 
him, that tho he had been bafely wicked, yet fhe fhould be forry to hear he 
were guilty ofany thing that might bring him to the Gallows ; and therefore 
-advifes him to confefs, adding, that in his own Letter which fhe had feen, he 
days, that fome of their Men had bafely confefled ( which fays the) implys. 
that they were guilty ; Andwhen Reyzolds was queftioned upon his Letter, he 
acknowledged that he had wrote a Letter to his Wife the faid Sarahs Sifter, 
which had occafioned her writing the faid Letter to him, and thereupon he 
produced the Copy of the faid Letter to his Wife, which agrees with what 
Sarah {ays, as thefaid Copy and Sarahs Letter both put in the Clerk of the 
Admiralities Hands, to be feea by the Pannels, bear. zd further, George 
Haines one of the Crew of the faid Worceffer, fince his coming to Scotland, and 
when at Bruntifland, being asked by one James Wilkie Taylor Burgefs of E- 
dinburgh, {ome day in Odober \aft, about his Brother Avdrew Wilkie, who went 
Chyrurgeon in Captain Drummonds Ship, if ever the faid Haines had feen the 
faid AndrewWilkie in his Voyage, heflewin a Paffion, and faid, what Devil 
was bis concern with Captain Drummond? upon which, Fames Wilkie forbearin 
a little till he fhould be calmer, asked the faid Haiwes, whether he had heard 
or feen any Scots Ships coming to or fromthe Eaft-Indies during their Voyage > 
Haines antwered, that when they were upon the coaft of Malabar, aDutch 
Ship informed them, that one Captain Drummond, commanding a Scots Ship, 
and having a Sloup in Company, was turned Pirat; upon which Haines and 
_ they manned their Ship to be inreadinefs, but fawhim not, only alittle there- 
after 


| | a (33) | ee 
after Haiwss added, that he had in his Cuftody, the time the {aid Ship the 
Worcefter was feized, which he would not have fallen in the Seizers Hands for 
twice the Value of the Ship, but that he had thrown it over-board; adding 


further, that there was {till in the Ship what would neverbe found by the 


Seizers, .unlefs they pulled her Board fromBoard, tho he knew where the 
thing lay. Likeas, when after the faid Fames Wilkies departure, one Aume 
Seaton in Bruntifland, did at his defire further inquire at Haines about Captain 
Drummonds Ship ; He anfwered, that he faw they had a defign to pump him, 
but that they fhouid not be the wifer of him: At all which Paffa ges, Kenneth 
Mackenzie Indweller in Cazmongate was a prefent witnefs. And the faid Anna 
Seaton did further tell the faid Kenneth Mackenzie, that when fhe expotiulat 
with Hazves for his being in Paffion as (aid is; , He anfwered, thathe knew 
more of Captain Drammord than he would tell at that time, and that if the 
faid Andrew Wilkie was with Captain Druzmmond, he would not be feen again. 
And further, the faid Awa Seaton heard the faid Haines owne and declare their 
faid Wickednefs, and the and Willéaze Wood one of the Gunners of her Maje- 
{ties Artillery, with one John Henderfon Writer in Edinburgh, being in Septenes 
ber laft, in Ama Seatons Mothers Houfe, after having drunk one Health or 
two; The faid Haines who was there prefent, fellin a Melancholly Fit, and, 
expreft himfelf ; That its «wonder, that fince we did not fink at Sea, GOD 
doth not make the Ground to fwallow ws up, for the Wickednefs that has beer 
committed during the laft Voyage\on Board of that Old Bitch Befs, pointing 
to Captain Greews Ship. And: further, the faid Haines faid, That if what the 
faid John Madder had done in the {aid Voyage, were well known, he deferved 
as much as his Uncle Madder met with at Amflerdam, who was there burnt 
in Oyl, for attempting to burntheir Ships. And when at another time, the 


faid Auna Seaton told Haines, that fhe had an old Sweet-heart wh went away 


with Captain Drummond, and would gladly hear fome Tydings, whether he 
was deadoralive 5 The faid Haines who was then a Suiter to Azza Seaton, af- 
fored her, fhe would never fee himagain, if he was in Drusemonds Ship : 
And for a further Confirmation of the Trath of the {aid Piracy, when a Com- 


mitee of Council was fent to Bruntifland, to caufefearch and unload the faid — 


Vefiel, it was found by the Skippers and Seamen imployed, that the Goods 


aboard her were not ftow'd as Merchant Goodsufed to be, but were found in 


the Hold in fuch confufion, as if taken by Piracy, and nootherways. Likeas, 
when the faid Ship the Worceffer was feized, the faid John Madder being que- 
{tioned about Captain DrammondsShip, he took out of his Pocket, or at leaft 
thewed in his hand,the Seal of the African Company, which he could never law- 
fullyhave got. By all which, they being joyned and connected together ( asa, 
Difcoveryof fuch a Wickednefs praétifed in {uch remote Parts, and fo indii- 
{trioully and obftinately endeavoured to be concealed,deferves to be ) the fa- 
men,in all the Points and Circumftances thereof, at leaft {uch,and fo many of 
them as are relevant, and are offered to, be proven by a cumulative Probation, 
do plainly amount to fuch a plenary Evidence, as may fully convince all impar- 

tial Men, that the forefaid Captain Green and his faid Crew, are all and each 
of them guilty, Art and Part of the forefaid Crimes of Piracy, Robberie and 
Murder,or one or other of them above charged; which being found by a Ver- 

dictof one Affize before the Judge of the Admirality, and the Lords Affeflors 

appointed by the Lords of Privy Council, the forenamed perfons, and each of 
them ought to be punifhed by Sentence of the faid Court, with the pain of: 
Death, and Confifcation of their Moveables, to the Example and Terror of 
others,to do or commit the like in time coming: | | 
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Addstional Conclufion to the Indikment at the Inflance of Mr. Alexander Hig- 


gins Procurator-fifcal to the Court of Admirality, againft Captain Green, Oe. 


Gel Puech the Conclufion of the faid Indi@ment given on Satarday, the 
feventecnth Inftant, bearing the pain of Death and of Efcheat and 
Confifcation of Moveables, fhould extend to the Efcheat and Confifcation of 
the {aid Ship and Cargo, by reafon of the forefaid Crime of Piracy; and that 
the faid Captain Thomas Green, &c. fhould anfwer to the forefaid Conclufion 

as thus explained, and extended to the Confifcation of the faid Ship and Car: 
go, as inthe cafe of Piracy, the forefaid 5 of March, which is the day of 
compearance affigned to the {aid Pannels, orat leaft upon the 6, 7, 8, or 9 
days of March thereafter, as the true Import, orat leaft a clear Confequent of 
the forefaid Crime and Indi&ment given thereupon; The Lift of Witnefles 
and Affizers remaining the fame, as fubjoyned to the forefaid principal Ins 
dictment, Sic fubfcribitur ALEXANDER HIGGINS. 5 


The other of the faids Inditineents 1s as follows 


[Evry Keigle Carpenter inthe Ship called the Worcefter, now in Bruntifland 
Harbour,Samuel Drlines hisMate, George Haines Steward of the faid Ship, 
Daniel StringmanCook inthe faid Ship,Samuel Wilcocks Chyrurgeonsmate,George 
GlenSeaman there, Heery Barns Seaman there, Alex. Taylor Seaman there, & Fob 
Bannantine Seaman there,all of CaptainTho.Green Commander of the faid Ship 
his Crew, You, and ilk one of you, are accufed and indi@ed at the inftance of 
Mr. Alexander Higgins Advocat, Procurator-fifcal to the High Court of Admi- 
rality, of the ¢rimes of Piracy, Robberie and Murder,in manner after-mentio- 
ned. giz. Phat by the Law of GOD, — the Laws of Nations, of this, and of 
all other well governed Realms, the Crimes of Piracy, Robberie and Murder, are 
prohibite under all higheft Pains 5 And that by the Laws of this Realm, the 
{aids Crimes are prohibite, under pain of Death, and Efcheat of Moveables. 
Neverthelefs, itisof Verity, that Captain Thomas Green, Commander of the 
Ship called the Worcefter, now in Bruntifland Harbour, and his Crew, are guil- 
ty, Artand Part of the {aids Crimes, or oncor other of the famen, in fo faras 
ithe faid Captain Thomas, of his {aid Crew, having failed from England in 
the {aid Veilel the Worcefter, upon pretence of Merchandizing towards the 
Eaft-Indies, the forefaid Captain and his {aid Crew belonging to the faid Vef- 
fel, did upon one or other of the days of the Moneths of February, March, A- 
pril, or May, inthe year 1703, Rencounter and meet with another Ship, or 
Vellel, failed by itsown Men and Crew, upon the coaft of Malabar near Cale- 
cute ; and the faid Veflel bearing a Red Flag, and having Exeglifh ot Scots a- 
board, at leaft {uch as fpoke the Englifh Language, the {aid Captain Thomas 
Green and his Crew, after (ome intercomuning with them, did without any law- 
ful Warrant, or just Caufe, attacque the {aid other Vefiel or Ship, while exs 
petting, no {ach Treatment, and invading her firft by their Sloup, which they 
had manned, and farnifhed with Gunns and other Arms for that purpofes 
Veflel inan hoftilemanner, by fhooting ofGunns 


They fell uponthe faid other 
ey icll up and after fometime {pent in fighting again{t her by theitSloup, 
proaching of the faid Thomas Greens Ship the Worcefter,they 
4 other Veflel, and having feized their Men, they 


overcame, an é 
killed them, and threw them over-board, and then carried, or caufedcarry a- 
| way 
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way the Goods that were aboard ofthe faid other Veflel to their faid Ship the 
Worcefter, and then difpofed upon the faid Ship, by felling her . afhore. on the 
{aid oaft. Which Crime being a wicked Piracy, committed by furprize, in 
parts fo remote, and probably with all the Caution the Committers could ufe 
for concealing thereof, and for preventing Difcoveries, comes now. to be 
difcovered in the feveral parts and Circumftances of the Action, and by fuchas 
were prefent thereat; Which being all conjoyned, does makeup and inferr 
the forefaid Crime objected, and are as follows, wiz. That the forefaid Ren- 
counter and Fight betwixt Captain Greez and his Crew and the faid Veffel 
the Worcefter, and the forefaid other Veflel taken by her, hapned on the faid 
oaftas above : Likeas, at the fame time, one or more ofthe faid Ship the 
Worcefter her Crew being on fhore, and at fome diftance from the Sea, heard 
the {aidShooting, which brought the faids perfons to the thore,where they,at 
leaft the Chyrurgeonof the faid Ship the Worcefler one of them,faw her ridcing 
ata good diftance from thefhore upon her Birth (as they fpeak ) and having 
the other Ship at her Stern, as it were tyed or towed to her, as being the 
Veflel they had mattered or overcome as faid ts. Likeas, the {aid Chyrur- 
geon did fee the Boat belonging to the faid Ship the Worcefter coming afhore 
from her,and the Chyrurgeon demanding at fuch of the Crew as were in her, 
what had brought them afhore: They anfwered, that they had been Busk- 
ing ( aSea-term ufed for fitting and trimming a Ship for fighting ) and that 
they had Drunk, Spilt or Staved all their Water, and they were come for a 
new Supply ; and when a little timethereafter the faid Chyrurgeon went a- 
board the faid Ship the Worcefter, he perceived the Deck thereof Lumbered and 
covered, and in a contufed manner, with Balls, Boxes andGoods;, whereof 
when he asked the Reafon, Fob Madder one of the Pannels, and a princi- 
pal Aétor in the Engagement, Anfwered, ----Damz you, what have you to doto 
Inquire, meddle with your Plaifter-Box. And when theChyrurgeon went down to 
his Station and Cheft, he called for one of the Blacks Aztonio Ferdinando, and 
one Duncan Mckay now dead, and another, in order to drefs them; but when 
he asked what way they came by their Wounds, they declined to anfwer; 
whereupon the Chyrurgeon refufing to drefs them, if they would not tell him 
how they got their Wounds, the {aid Fobx Madder came to the Chyrurgeon in 
aPaffion, and asked what was his bafinefs to ask fo many Queftions, when 
he did fee the Wounds fo plain before him, calling him a Blockhead for not 
drefling them ; and at length the Conteft was {o warm betwixt the faid Mad- 
der and Chyrurgeon,that Madder charged him to ask no more Queftions, and 
he charged the Men wounded, not to anfwer a word: And further, ordered 
Him back to the Shore, which the Chyrurgeon was forced to comply with, 
wherethe Chyrurgeon meeting with Prancifco De-olivera their Linguifter, asked 
him whether he faw any ofthe Worce/ters Men that had carried the torefaid Ship 
fo taken into Keilom River, and the Linguifter anfwered, that he had not, 
but that they were fome ofthe Worcefters Company, whoas {oon as they had 
brought her in, and made her faft, took their Boat and went direély on 
Board : THe Ship taken being carried into Ketloe River as {aid is, where the 
was left with her Yards and Top-mafts down, all unrigged, andthe faid Lin- 
guifter told the Chyrurgeon further,that oneCoge Comodo complained he had 
bought the faid taken Ship too dear, whereby it appears that the faid Ship 
taken by violence, was fold in manner forefaid. Likeas, for further evidence 
of the faid Piracy, fince the time that Foh2 Reynolds one of the Pannels was 
feized with thereft, for his acceflion thereto, there was found a Letter wrote 
tohimby oneSarah Newlands, bearing Date the 6 Fanuary, wherein fhe tells 
him, that tho he had been bafely wicked, yet fhe fhould be forry to hear he 
Were guilty ofany thing that might bring him to the Gallows ; and therefore. 
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advifes him to confefs, adding, that in his own Letter which fhe had feen, he 
fays, that fome of their Men had bafely contefled ( which fays fhe) implys 
that they were guilty ; Andwhen Reyvolds was queftioned upon his Letter, he 
acknowledged that he had wrote a Letter to his Wife the faid Surabs Sifter, 
which had occaftoned her writing the faid Letter to him, and thereupon he 
produced the Copy of the faid Letter to his Wife, which agrees with what 
Sarah fays, as thefaid Copy and Sarabs Letter both put in the Clerk of the - 
Adiniralities Hands, to be feen by the Pannels, bear. And further, George 
Haines one of the Crew of the faid Worcefter, fince his coming to Scotland, and 
when at Bruntifland, being asked by one James Wilkie Taylor Burgefs of E- 
dinburgh, fome day in Ofober laft, about his Brother Andrew Wilkie, who went 
Chyrurgeon in Captain Drummonds Ship, if ever the faid Haines had feen the 
{aid Andrew Wilkie in his Voyage, heflewin a Paflion, and faid, what Devil 
was bis concern with Captain Drummond? upon which, James Wilkie forbearing 4 
little,till he fhould be calmer,asked the faid Hates again,whether he had heard 
or feen any Scots Ships coming to orfromthe Ea/t-Indies during their Voyage > 
Haines anfwered, that when they were upon the coaft of Malabar, a Dutch 
Ship informed them,that oneCaptain Drammond,commanding a Scots Ship, and 
havingaSloup inCompany,was turned Pirat;upon whichHaimes faid,they man- 
ned their Sloup to be inreadinefs,but faw him not,only a little thereafter, Haves 
added, that he had in his cuftody the time the faid Ship the Worcefter was {ei- 
zed, which he would not have fallen in the Seizers Hands for twice the va- 
lue of theShip, but that he had thrown it over-board : Adding further, that 
there was ftillin the Ship what would never be found by the Seizers, unlefs 
they pulled her Board from Board, tho heknew where the thing lay ;_ Likeas, 
when after the faid James Wilkies departure, one Awa Seaton did, at his de- 
fire, further inquire at Haives about Captain Druwmonds Ship,he anfwered,that 
they had a defign to pump him, but that they fhould not be the wifer of him: 
At all which Paflages Kenneth Mackenzie Indweller in Canwongate was a prefent 
Witnefs, and the faid Azza Seaton did further tell the faid Kenneth Mackenzie, 
That when fhe éxpoftulat with Haimes for his being in a Paflion as faid is, He 
anfwered, that he knew more of Captain Drummond than he would tell at that 
time,&that if the faid AzdrewWilkie was with Captain Drummond, he would not 
befeen again. Azd further, the {aid Ana Seaton heard the faid Haines owne 
and declare their faid Wickednefs, and fheand W42lliaw Woed one of the Gun- 
ners of Her Majefties Artillery,with one Fohx Henderfow Writer in Edizb.being 
in September laft at Ana Seatons Mothers Houfc,after having drunk a Health or 
two, the faid Hazes who was there prefent, fell in a Melancholly Fit, and ex- 
prefled himfelf, That its a wonder that fince we did not fink at Sea, God doth not 
make the Ground to fwallow us up, for the Wickednefs that has been commit- 
ted duriig the lat Voyage on board of that Old Bitch Befs, pointing to Captain 
Greens Ship. _ And further, the faid Haives faid, that if what the faid Fobz 
Madder had done in thefaid Voyage were well known, he deferved as much 
as his Uncle Madder met with at Amfferdam, whowas there burnt in Oy], 
for attempting to burn theirShips; and when at another time, the faid Auwe 
Seaton told Haines, that the had anold Sweet-heart who went away with Cap- 
tain Drummond, and would gladly hear fome Tydings,whether he vvyas Dead 
or Alive: The faid Hammes vvhovvas then a Suiter of Azza Seatons, affured 
her, fhe vvould never fee him again if he vvas in Drusmonds Ship. And for 
a further Confirmation of the Truth of the faid Piracy, vvhen a Committee of 
Council vvas fent to Bruntifland, to caufe fearch and unload the faid Veflel 5 
It vvasfound by the Skippers and Seamen imployed, that the Goods aboard 
her vvere not ftovved as Merchant Goods ufedto be, but vvere found in the 


Hold 


Hold in {uch confufion, as if taken by Piracy, and no otherways. . Likeas, 
when the faid Ship the Worcefier was feized, the faid john Madder being que- 
- Sioned about Captain Druzzmonds Ship, he took out of his Pocket, or at leaft 
fhewed in his hand,the Seal of the African Company,which he could never have 
lawfully got. By all which, they being joyned and connected together ( asa 
Difcovery of fuch a Wickednefs praétifed in {uch teinote Parts, and fo indn- 
ftrioully and obftinately endeavoured to be concealed,deferves to be ) the {a- 


men,in all the Points and Circumftances thereof, at leaft {uch,and: fo many of i 


them as are relevant, and are offered to be proven bya cumulative Probation, 


do plainly amount to fuch a plenary Evidence, as may fully convince all impar- 


tial Men, that the forefaid Captain Green and his {aid Crew, are all and each 
of them guilty, Art and Part of the forefaids Crimes of Piracy, Robberie and 
Marder,or one or other of them above charged; which b | 1 Ver- 
‘dict of an Affize before the Judge of the Admirality, and the Lords Afleflors 
appointed by the‘Lords of Privy Council, the forenamed perfons, and each of 
them ought to be punithed by Sentence of the faid Court, with the pain. of 
Death, and Confifcation of their Moveables, to the Example and Terror of « 
others,to do or commit the like in time coming. 


AT itonal fonclufian of the Indi€ment at the Inflance of Mr. Alexander Hig- 
gins Procurator-jifcal to the Court of Adézirality, againft Captain Tho. Green, 2c. 


er. HAT the Conclufion of the faid Indié&ment. given on Saturday, the 

aa feventeenth Inftant, bearing the pain of Death and of Efcheat and 
Confifcation of Moveables, fhould extend to the. Efcheat and Confi{cation of 
the {aid Ship and Cargo, by reafon of the forefaid Crime of Piracy; and that 
the faid Captain Thomas Green, &c. thould anfwer to the forefaid Conclufion, 


as thus explained, and extended to the Confifcation of the {aid Ship and:Car- | ‘ 


go, as inthe cafe of Piracy, the forefaid § of March, which is the day of 


compearance affigned to the faids Pannels, orat leaft upon the 6,7, 8,0r 9, 


days of March thereafter, as the true Import, or at leafta clear Confequent of 


the forefaid Crime and Indi&ment given thereupon ; The Lift of Witnefles 4 


and Aljizers remaining the fame, as fubjoyned to the forefaid principal Ins 
dictment, Sic fubjcribitur ALEXANDER HIGGINS. 


PURSUERS. Procurators in DEFENCE. 


Mr. Alexander Higgins Procurator- Sir David Cuninghame. 
fifcal. ATS Sit David Theirs. 
Sis James Steart Her Majetties Advocat. Sir Walter Pringle. 
Sit David Dalrymple, and Mr. Willian Mt. David’ Forbes. 
» Carmichael Her Majefties Solicitors: | Mr. George Alexander. 
— Sin Patrick Home. 


is Mr. ‘fohw Spotfwood. 
Mr. Alexander Mackleod. Mr. Fohn Elphinftor. 
Mr. Francis Grant. Advocats. 
Sir Gilbert Eliot. 
Adyocats. 


The Procurator-fifcal declared, he judicially paffed from Sawuel Urlines 

-Carpenters-mate of the Ship the Worcester, Henry Barns Seaman, & Daniel otring= 
#ean Gook of the {aid Ship 5 vvhereupon they vvere difmifled trom the Barr, 

os Alexander Higgins. . 

Cc | , Her 


cing found byea Ver- ~*~ | 
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Her Majefties Advocat fot the pata saved) that the Dyet againft Cap- 
tain Thomas Green and-others contained in that Indiétment with him, might 
be continued. | 

It was objected by the Pannels Procurators,that the Dyet could not be con- 
tinued againft them, being conttair to the AG of Parliament for preventing 
srongous Lmprifonment, and contrair to an exprefs Claufe therein. 

It was replyed for the Purfuers,that the A& of Parliament is opponed,which 
only requires the Dyet of the Tryal to be fixed within fixty days after Intima- 
tion, vvhich vvas done, but then allovvs to the Purfuers to infilt, and to the 
Judge to determine by a Gnal Sentence vvithin 40 days, if before the Lords of 
Jutticiary,and 30days, if before any other Judge. 


Which Objettion, with the Anfwers and Replyes made thereto, being confide- 
red by the Jude and Affeffors, they repelled the Objedion, and continued 
the Dyet againft the faid Captain Green and others contained in the In- 
ditkneent again{t hinr, till Wednelday next at Nine of the Clock: And 


Ordained the Pannels to be carried back to Prifon. 
JAMES GRAHAME, IP. 4. 


It vvas alledged by the Procurators for the Pannels, that the Crime libelled 
being alledged to be committed upon the Coatt of Malabar, and by Englifb-men, 
int to be remitted to be tryed in England, and cannot be judged by 


they oug A 
the Judge of the High Court of Admirality and Afleffors, vvho are not Judges 


competent. | 
The Procurator-fifcal and Purfuers Procurators anfvvered, that they opponed 


the AG of Parliament 1631, which founds the Admirals Jurifdiction in the 
cafe libelled. Declaring exprefly, ‘That the High Admiral hath the fole Priviledge 
and furifdidion in all Maritime and Sea-faring Caufes, Forraign and Domeftich, 
whetber Civil or Criminal whatfoever, within this Realn, and over all perfons as they 
are concerned in the fame, and that be is His Majefties Lieutenant and Fuftice- 


General upon the Seas, &c- 


Which Alledgeance and Anfwer with the other Replyes awd Duplies being 
confidered by the Fudge and Affeffors 5 They repelled the Alledgeance, in 
re{peck of the Anfwer, and found that the Judge Admiral and Affeffors are 
competent and proper Judges, to cognofce and determine in the Cafe and 


Crimes libelled. | 
JAMES GRAHAME, 1.P. 4. 


ds of the Indi&tment at the Inftance of the Procurator-fifcal a- 
gainft Henry Keigle, George Haines, Sannel Willcocks, George Glen, A- 
lexander Taylor and John Bannantyne here prefent, being fully debate vive 
voce ; The Judge of the High Court of Admirality and Affeflors continue the 
Dyet, at the (aid Mr. Alexander Higgins's inftance,againft the faid Henry Keigle 
and other Pannels above-named, till Tuefday the 13 inftant at nine a Clockin 
the Forenoon, and ordain both Parties to give in their Informations betwixt 
and that time, the Purfuer to give in his betwixt and Thurfday next attwelve 
a Clock of the day, and the Pannels to give in theirs betwixt and Saturdays 
Afternoon thereafter, in order to be recorded. in the Court-Books : And or- 

-dains the Affizers and Witnefles to attend then, and at the other Dyet upon 
Wednefday next againft Captain Green and others, ilk Perfon under the pain of 

one hundred Merks, and the Pannels to be carried back to the refpettive 


= ei teaos: 
a AMES GRAHAME, |. P. A. 
Curia 
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CURIA JUSTICIARIA. spnecire tia 
yalitatis tenta in Pretorio, vel nova Domo Selfionis burgi de Edinbutgh, feptine 
die Menfis Martii 1705. per Fudicem dike Curie, G& per honoratiffimas viros 
Joannem Comiten de Loudoun, Joannem Dominum de Beilhaven, Dominos 
Robertum Dundafs de Arneftoun, JoannemHome de Blackadder, & Joan. 
nem Cockburn de Ormiftoun A/fe/fores. ees ig | 

Curia Legitimé Affir mata. 


Intran.. . : : | 
Captain Thomas Green Commander of the Ship called the Worcefter, now iti 
 BruntiflandWarbour, eo ) ) 
Captain ohne Madder Chief-mate of the faid Ship. ; 
John Reynolds Second-mate ofthe faid Ship. — BS ROADS on 
Thomas Linfteed Affittant to the decealt Supercarge of the faid Ship: 

James Burn Boat{wain of the faid Ship. 

James Simpson Gunner. : . 

Andrew Robertfon Gunners-mate: 

Fohn Bruckly Searhan. 

George Kitchen Seaman. 

Allof them Indiéted and accufed at the Inftante of Mr. Alexander Higgins Ad~ 
vocat, Procurator-fifcal to the High Court of Admirality, for the Crimes of 
Piracy, Robberieand Murder, in manner mentioned in the Indi&ment raifed as 
gainft them thereanent, before infert in the Court holden the fifth of March in- 
{tant. 


PURSUERS: Procurators in DEFENCE; 
Mr. Alexander Higgins Procirator-fifcal: Sir David Thoirs.\ 
Sir James Stuart Her Majefties Advocat. Sir Walter Pringle: 
Sir David Dalrymple and Mr. William Mr. David Forbes. 


Carmichael Her Majefties Solicitors: Mr. George Alexander. 
Sir Patrick Home. Mr. Fobu Elpbinfton. : 
Sir Gilbert Eliot. Mr. Fobn Spot{wood. 
Mr. Alexander Mackleod: Advocats: 
Mr. Francis Grant: . 

Advocats: 


‘The grounds Of the Indi&ment at the inftance of the Procurator-fifcal, a- 
gainft Captain Green and other Pannels here prefent, and the Reafons why 
“John Reynolds one of the Pannels, who is a Witnes cited in the Exculpation at 
the inftance of the other Pannels, fhouldbe tryed firft upon the Libel, to the 
eff, that if affoilzied, he may be adduced as a Witnes for the {aid other Pan- 
nels in the forefaid Exculpation, being debate viva vece. The Judge of the 
High Court of Admirality and Affeffors, continue the Dyet at the faid Mr. 
‘Alexander Higgins {nftance, againft the faids haill Pannels, till Zwe/day the thir- 
teenth inftant at nine a Clock in the Forenoon. And Ofdains both Partiesto 
give in their Informations betwixt and that time, . the Purfuer to give in his 
betwixt and to morrow, and the Pannels to give in theirs betwixt and Satur- 
day thereafter, in order to be recorded inthe Court-Books : And Ordains the 
Affizers and Witnefles to attend, ilk. perfon under the pain of two hundred 
Merks,; and the Pannels to be carried ee to Prifon: JA. GRAHAME, LP.A: 
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INFORMATION 


For Mr. Alexander Higgins Procurator-fifeal of the High Court of Admirality. 


Againft 
Captain Thomas Green Commander of the Worcefter and.his Crew and Complices, 


"HERE being two Libels raifed before the high Court of Admirality, 
and the Lords Affeflors appointed by the Lordsof Privy Council, both 
at the inftance of the {aid Mr. Alexander Higgins; But the firft againft Henry 
Keigle Carpenter in the Ship, called the Worce/ter, now in Bruntifland Harbour, 
Samuel Urlane hisMate, George Haines Steward of the faid Ship, Daviel String- 
wan Cook in the faid Ship, Samuel Wilcecks Chyrurgcons-mate, George Glen 
Seaman there, Henry Baras Seaman there, Alexander Taylor Seaman there, and 
Job Ballantyne Scamanthere: And the fecond againft the faid Captain Thomas 
Greex Commander of thefaid Ship the Worcefter, Captain John Madder chief 
Mate of the faid Ship, ‘fob2 Reynolds fecond Mate of the faid Ship, Thomas 
Linfleed Affiftant tothe deceaft Supercargo of the {aid Ship, Fares Burn Boat- 
{wain of thefaid Ship, James Stmpfon Gunner ofthe faid Ship, Andrew Robert- 
fox Gunners-mate, Foba Brucklie Seaman there, and George Kitchen Seaman 
there, all Prifoners. | 
Both the Libels being the fame, the Tenor thereof prefixt to the Informa=* 
tion isverbatine conform to the Indi&ments on the preceeding Pages, in the 
Court holden the 5 of March 1705, and whereto thisreferrs. ? | 
When the haill forefaids Pannels were brought to the Bar,and the faids Ly- 
bels read againft them, the’ Procurator-fifcal declared, That he infifted firft. u- 
pon the firlt Lybel, viz. againft the faids Henry Keigle Carpenter, Samuel Ur- 
lane, George Haines, Daniel Stringman, Samuel Wilcocks, George Glen, Henry 
Barns, Alexander Taylor, and ‘Fohn Ballantyne 5 And after fome debate moved 
by the Pannels Procurators, that the Pannels having ufed the Method preferib- 
ed by the A& of Parliament, to bring themfelves toa Tryal within fixty days, 
they ought now all of them to be infifted againft: And it being an{wered, 
Thatall that the A@ of Parliament required was, that a day fhould: be fixt for 
the Trial within fixty days after the Charge given for that effeé, the fame was 
' done, andalfo the whole’ Pannels fo far infifted againft, that their Libels 
were tead, which fully fatisfies that part of the Act, and that asto further in- 
fitting, profecuting and concluding,the Aé&t-of Parliament allowed 40 days fur- 
ther before the Commiftion of Jufticiary, and 30 days before any other Inferior 
Judicature ; So that the Procurator-fifcal might very well proceed a gainft thefe 
contained in the firtt Libeb this day, and_centinue thefe contained in the fe- 
cond Libel till the next Court-day : The Lord High Admiral repelled the 
forefaid Alledgeance made for all the Pannels, and allowed the Procurator- 
- fifeal to infift againftthefein the firft Libel the forefaid 5th March, and conti- 
nued the Dyetagainft thefein the fecond Libel tillthe 7#h of the faid Moneth. 
~» It wasthen alledgéd for thefe in the firft Libel, INo Procefs, in regard the 
Crimes charged were lybelled to have’ been done in the Eaft-Indies in Mala- 
ar, fax without the Scottio-Seas, nor was there any Accufer either of the ies 
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ers of the Ship and Goods, or of the neareftof Kin of the Perfons, alledged; 
Murdered : So that the Admiral was incompetent to this Tryal; For the coz- 
petentia fori, inCriminals, being founded either in the locus deli#i, or in the 
~ decus domicilii,of the Pannels,or in the locus originss neither of thefe could be fub- 
{umed uponin this cafe, The Pannels being Exglifh-men and Strangers, and the 
Crimes libelled to have been committed in the Eaft-Indies as {aid is: And effo 
that the Crime of Piracy may be tryed any where, where the Pirats are found, 
yet that is only where the accufed are notorioully fuch. And further, tho’ the 
Pannels could beaccufed here in Scotland, yet they could be only accufed be- 
fore the Commiffion of Jufticiary, and ‘not before the High Admiral, whofe 
JurifdiGion extends no further than the Seas within the compafs of Her Ma- 
jefties Soveraignty. | | ar “cae rae: 

To all which it is anfwered by the Purfuer. 1. That tho’ the competency 
of the Judge in Criminals be ordinarly faid to be founded either iz loco delidts, 
or ix loco demicilii of the Delinquents, or ix loco originis, yet there isa fuperior 
confideration; and that is the locus deprehenfronis, where the Criminalis foun 
and deprehended, which doth fo over-ruleinthis matter, that neither the Lo- 
cus domicilii, rior the locus origivis doth found the Judges Competency wifi ibi 
veus deprehendatur 5 And foit is, that herethe Pannels were and are deprehen= 
ded, which happening inthe cafe of Piracy, a Crime again{ft the Law of Na- 
tions, and which all Mankind have an intereft to purfue, whereveg.the Pirats 
can be found, the Procurator-fifcal’s Intereft to purfue is thereby manifelt, and 
the Pannels being here deprehended, cannot decline the Admirals Jurifdi@ion 
as incompetent. 2. As to what is alledged, that the Pannels are not 
libelled to be Habitual and Notorious Pirats, but om the contrary, had 
and do produce a Commiflion, which frees them of that Sufpicion: 
It’s anfwered, That Piracy being libelled, as to the particular charged, even 
_ habitual Piracy is thence prefumed, but an fingle AG of Piracy libelled, doth 
both give the Purfuer a fufficient Title and Intereft, and likeways founds the 
Admirals JurifdiGion, in ref{pec the Pannels charged for Piracy,are here found. 
And 3. The Lord High Admiral is moft proper for this Cognition and Trial, 

ecaufe by the A& of Parliament 1681, he is declared to be Juftice-general u- 
pon theSeas, which albeit it be limited inwardly towards the Land, yet out- 
wardly is not limited ; So that the Lord High Admiral is there declared to 
have the fole Jurisdittion in all Maritime and Scea-faring Caufes Forraign and 
Domeftick, whetherCivil or Criminal within thisRealm, and over all perfons 


as they are concernedin the fame, which as to the Seas and all Maritime~ 


Crimes whatfoever, makes the High Admiral Juftice-general as faid is, with- 
out Limitation ; And therefore it isin vain for the Pannels to pretend, that 
iftheir Caufe becognofcible here, it mult at leaft be tryed before the Commif- 
fion of Jufticiary, fince the Lord High Admiral is inthis cafe fully velted with 
the Juftice-generals Power, and as for whatmay be the cuftom of Ezgland, it 
doth not concern, nor can be any Rule for us. tty: 
And the Lord High Admiral and Afleffors having advifed the Debate, 
‘they repelled the Declinator, and found the Court competent. 
Thereafter it wasalledged for thefe in the firft Libel, That they were con- 
veened as having been of Captain Green's Crew, and his Complices in the 
Crimes libelled, fo that he being their Commander and Captain, they could 
not be put to anfwer, unlefs the Captain himfelf were firft infifted againft; 
Seing firft, it was obvious, that he being their Commander and Captain, ought 
firftto beanfwerable. And 2. That they being under his command, could 
not be charged for any thing alledged done by them as his Crew, unlefs he 
were firfttryed, feing that he might have Defences both for himfelf and them, 
which probably they could not make for themfelves. eel 
To which it wasanfwered by thePurfuer, That the Captain and his Crew 
ab D vere. 
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werenot conveened for any thing alledged af&ted by him as their Captain, 
and by thein as his Crew, but were all conveened as Complices andfoc#, and 
partakers of the forefaid wicked Crimes of Piracy, Robbery and Murder,which 
Crimes as they could be warranted by no Commiffion or Character, the Captain. 
did or could pretend, fo could they be as little warranted by their condition 
of being fubject to him as hisCrew; For here the Saying holds, that they 
were all hic focii & factaus quos inguinat equat. Asalfo the other Maxime, "That 
Wrong has no warrant; and therefore, feing that neither the Captain’s Cha- 
yacter, nor their conditionas his Crew, could be pretended asa defence cither 
to himor them, and that the Libel of the forefaid Crimes did chargethem all, 
as being Socit, and together involved therein; And that without queftion in 
the cafe of fuch an Accufation for fuch horrid Crimes, every one muft anfwer 
for himfelf, the Alledgeance could not be refpected, befides that it was evident, 
thatif Captain Gree and thefe in the ad Libel, were all confefling and par- . 
doned, yet the firft Libel againft thefe of his Crew therein contained, would 
{till lawfully proceed, and Captain Greew himfetf, and thofe joyned with him 
in his Libel, might be made ufe of as Witnefles again{t thefe contained in the 
firt‘Lybel ; By all which it was evident, that the Tryal oughtto proceed a- 
gainft thefe inthe firft Libel, without refpe to the forcfaid dilatory Defence : 
This being the dilatory Defence objected againft the firft Libel, and anfwered 
above, afagl the peremptory Defences againft both Libels being common and 
co-incident, for the more clear Method, the dilatory Defence proponed alfo 
for thefe contained in the fecond Libel, with the Aniwersthereto, are hereto 
f{ubjoyned. 

The dilatory Defence then propofed for Captain Greew and others in the fe- 
cond Libel, was, the forefaid Fob Reynolds was conveened and impannelled 
with him ; whereas it was acknowledged by the Purfuer, that Reyzolds was a- 
fhore the time of the Piracy, and other Crimes libelJed to have been committed. . 
‘by Captain Greew and the reft of his Complices, whereby Reywolds appeared e- 
‘ven by the Purfuer’s Acknowledgement to beinnocent.. Likeas, Captain Greez 
and the other Pannels had-raifed an Exculpation,and therein had cited Reyzolds 
for a Witnefs, fo that according to the Method pra@ifed in Criminals, Cap- 
tain Green andthe other Pannels had good ground to demand, that Reywolds 
‘might be firft tryed, and fo purged from being foctus criminis, and put in cafe 
‘to bea Witnefs for the Captain and the other Pannels, to prove their grounds 
of Exculpation, for there could be nothing more reafonable as it was alfo or- 
dinary, than that when a Purfuer did raife a. Libel againft feveral perfons, 
whereof fome were innocent, and might be Witnefles for the other Criminals 
and Pannels, thefe other Pannels might juttly crave that fuch as they alledged 
to be innocent might be firft tryed and purged, and fo made capableto be Wit- 
nefles, fince otherways any malicious Purfuer might include both the Defen- 
ders and alltheir Witnefles inone Libel; and thus by making the Witnefles 
focii criminis in the Libel, prejudge the Defenders of all their Evidences and 
“Defences. | | 

To which it was anfwered for the Purfuer, that he acknowledged, that when 
{ach a Courfe was taken to include both Actors and witnefles in oneLibel, with 
“a defign to make the Witnefles, which the AGors were to ule focii criminis, and 

fo to deprive the Actors of their Defence, and the Probation thereof, thefe 
A@ors might and were allowed to condefcend upon thofe whom they inten- 
ded to ufe as Witnefles, and at thefame time to propofe a ground.of Excul. 
pation for them, and fo crave that they might be firft tryed upon the forefaid 
“ground, tothe effec, that if thereupon acquit, they might be in cafe to be 
Witnefles ; But this could never be pretended to by any of the Pannels, for an 
antecedent Tryal of fuch of their Soci as they alledged were innocent, and to _ 
be their Witneffes, unlefs'at the fame time the Pannels did condefcend ps 
, the 
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the ground of their Innocence, or upon the ground of their Exculpation, where. 
upon they defired them to be firft tryed, for otherways there could be nothing 
more groundlefs, and in ciie@, manifeftly tending to elude all criminal pro- 
ceeding againft Complices of the fame Crime, than to allow any of them at 
randum to crave others to be firft tryed; And fothe Tryal to proceed of one 
fingle perfon after another, until all fhould be alioilzied 3 Whereas the trueand 
plain Method was, and is, That the Purfuer infifts againft fuch as he pleafes; 
either fingly or joyntly, and unlefs fome Speciality be alledged, why the Tryal 
of onefhould proceed before the Tryal of another, it never was nor could be 
left tothe Arbitriment of the Pannels ; and thus it was practifed in all the in- 
{tances alledged by the Pannels of trying fuch as were impannelled for Socitcri- 
‘minis, to be firft purged in order to be Witnefles, az. That the fame was ne- 
ver allowed, unlefs {ome ground of Exculpation was pofitively alledged for 
clearing of their Innocence : And therefore, unlefs Captain Greexz and the O-« 
ther Pannels, will pofitively offer to prove, that Reyzolds whom they would 
have firft tryed was alibi, and not prefent in the Action, their Arbitrary Deg 
mand of having him tryed inthe firft place, without any Reafon afligned,can- 
not be regarded. PIO GL gi Ley DOME? 7 83) | 
Which Debate being heard, the Lord High Admiral and Affeflors fy 
ceeded to give an{wer until the Defenders fhould give in their other Defe 
and all fhould be informed upon together. Rie | 
Thete being the preliminary Detences, feparatly ptoponed by the perfons 
conveened in the firlt and fecond Libels, the following Defences were pro- 
poned in common by the Defenders in both Libels, | | 
And 13. That the Libel was informal and infufficient, as being too gene- 
ralandindefinit. And 2. Thatit did not condefcend upon Day and Place. 
And 3. That the Qualifications whereupon the Relevancy. appeared to be 
founded, were wholly irrelevant. And 4. That the additional Conclufion 
was croundlefs and unwarrantable. aris igi ws 
And as to the firftof thefe Defences, It was alledged, that the Libel was 
informal and infufficient, as being too general and indefinit, not condefcen. 
ding upou the Nameand Defignation of the Ship wrongoully attacked, nor 
upon the Perfons & Defignations of thefe alledged to be murdered, nor upon 
theQuantity & Quality of the Goods alledged to be robbed & {poiled; All which 
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Ought to be done, feing that Criminal Libels ought to be certain, and not ge- 


neral and indefinit, whereby alfothe Defenders might be prejudged of Defen- 
cesthat might arifeto them upona particular Condefcendance 3. As for ex- 
ample, ii the Name and Defignation ofthe Ship were condefcended on, they 
might prove the fame Ship to be yet exifting, and foofthe perfons alledged 
Murdered, they-might prove them to be yet alive: As alfo, that the Goods 
alledged Robb’'d, were yet extant, and lawfully difpofed on by their Owners. 
To which it was anfwered by thePurfuer, that he opponed his Libel, which 
was libelied as definitly and clofely as the thing would allow; forit being ly- 
‘belled, that the Pannels did without any lawful Caufe or Warrant attacque a 
Ship failed by her own Crew, and having her own Cargo aboard, and that 
they over-maftered the faid Ship in hoftile manner; and Murdered the Men, 
_and*Robb'd their Goodss Thefe were certainly Crimes manifeft in themfelves, 

and if the Pannels had aéted them in fuch manner as to deftroy the Ship and the 
Men, andembazled theCargo, fo’as no further Knowledge could be had there- 
of, it was only an Ageravation of their Villany and Wickednefs, but coujd 
‘never hinder the Accufation to proceed, {cing that whatever the Ship or Men 
or Goods were, .it was certainly Pira cy, Robbery and Murder, to attacque a 
Ship hoftileiy,and to deftroythe Men, and: rob’ the Goods: And further, 2 
‘Condcicendance was not at allin this cafe neceflary, feing that any {uch Con- 
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defcendance could be no ground of Ceietsonl for whether the Ship was of 
- {uch a Name and Defignation, or of another, or whatever the Men and the 
Goods were, yet the Crime was ftill the fame, 2, To attack and invade a 
free Ship without any Caufe or Warrant, and to kill her Men and rob her 
Goods; And further, its very well known in our Criminal Practice, that Rob- 
beries and Depredations are fuftained, albeit neither the Quality of the Goods 
nor their Owners be condefcended on; And ineffedt, the Pannels their De- 
fenceofindefinitnefs uponthe ground forefaid is {uch, that if even inthe Road 
of Leith before hundreds of Spectators from both Coats, one Ship fhould at- 
tack another, and hoftilely invading her, fhould deftroy her Men, feize her 
Goods, and fink the Veffel, without fuffering either Veffel, Men or Goods to 
be known, there could be no criminal Libel upon it, becaufe forfooth, tho’ 
hundreds fee the whole Action, yet it could not be more definitly Lybelled, 
{ave that the Commander andCrew of the oneShip attack'd the other hoftilely, 
and deftroyed her Men, and feized her Goods, and funk her without further 
Condefcendance, which were moft abfurd ; And therefore, the Lybel as it's 
lybelled, both as to Ship, Men and Goods attacked, Murdered and Robb‘d, 
without any juft Caufe or Provocation, is both fufficiently definit and moft re- 
levant. : 
And whereas the Defenders alledged, this Indefivit Lybelled fhould the ra- 
ther be rejected, becaufe that the Pannels were cloathed with a Commiffion, 
which tho they did not plead to exculpat the particular Charge brought a- 
gainft them, . yet was always a ground of prefumption that they acted lawfully, 
unlefs the contrair were made appear by a particular Condefcendance. 
Tt wasanfwered, That nothing did charge the Pannels more home than the 
pleading of this Gommiftion ; In fo faras 1. They neither could nor durft 
plead it to exculpat the Piracy, Murder andRobbery charged. 2. It did not _ 
fo much as make any Prefumption for the Pannels, becaufe the very Tenor of 
the Commiffion obliged them to keep a particular Journal of whatfoever Veflel 
they fhould attack hoftilely, and their Journals were produced by themfelves, 
and no fuch thing appeared in their Journals 5 And therefore it was maniteft, 
that their pretence of a Commiffion, is only the more wickedly to cover their 
Villany, fince they can alledge nothing aéted fuitably to their Commiflien, but 
that their own Journals redargues them. | 
The fecond Defence alledged by the Pannels in both Lybels'was, that the 
Lybel was {till defective and imperted, ' wanting Day and Places in fo far as 
the Place was generally defigned the Coaftof Malabar, which is of a long and 
vaft Traé&, and the day was one or other of the days of February, March, April, 
May, whichis indefinit, and as good asno day, and Day and Place were not 
only required to be condefcended on, by our old Law Quon. Attach 5 But 
the Condefcendance is alfo neceflary for the Defenders Exculpation, feing that 

,if Day and Place were condefcended on, he might then prove himfelf alsbz, 
and fo elude the Lybel, which now hecannot do. 7 
To which it wasanfwered, that the Condefcendance in the Lybel as to 
Day and Place is fufficient, becaufe the Facts objected are thereby plainly de- 
clared. » 2. Day and Place are never effentialto aLybel, except where either 
the Nature of the Crime, or its particular Specification requires it, for then in- . 
deed it mutt be diftin&ly. and pofitively. lybelled, as if a Man either charge ano- 
ther,or aggravat his Crime, by its being a breach of the LORDS Day, then 
the LORDS Day muft be condefcended on, or ifa Man lybel another for beat- 
ing or drawing his Sword within the Kings Palace, where the Place is alfo ef- 
fential, but as to other Crimes, which of their own Nature are Crimes at all 
times, and in every Place, Day and Place are not effential; norts 
the Mention, thereof neceflary,for what can the Mention of Day or Place fignifie 
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“in fuch Crimes, as at all times and in every place, are Crimes without Excep- . 
tion, and fuch are the Crimes lybelled. But 3. If it be faid that the conde- 
{cending on Day and Place is neceffary to afford the Defender his juft Excul- 
pation of alibz. Its anfwered, That in that cafe, the Defender may put the 
Purfuer to condefcend on Day and Placefor proving his Exception of alibi as 
- faid is ; But then in common Senfe and Law, it mult be upon this condition, 
that the Defender acknowledge the Crime charged to have been committed, 
and only endeavours to exculpat himfelfby offering to prove alibi, and that r 
more pregnantly, than the Purfuer offers to prove his Indictments; for what poe 
Senfe or Reafonisthere, thatthe Purfuer fhould be put to condefcend poft- ld 
tivelyon Day and Place in Crimes, that are Crimes at all times, and every | 
where, unlefs it be for this very Reafon, that the Defender acknowledging 

the Crime, offers to purge himfelf by the Exception of alibi; And therefore 

| - fince Day and Place are lybelled in fuch a juft Latitude, as may declare the 
- Facts and Crimescharged, and that the Defender on the‘ other hand doth not , 
acknowledge the Facts and Crimes themfelves, and offer toclear themfelves by. |} 
the Exception of alibi, there needs no further Condefcendance, andthis is the 
conftant Opinion of Lawyers, and the perpetual Cuftom ofour Practique. | 
The 3¢ Defence proponed for the Pannels was as to. the Qualifications of - 
the Libel, That they wereno ways relevant, nor could be regarded to infer | i 
the Conclufion ofthe Lybel, inasmuch as, 1. There was here no corpus deli: Dp? 
offered to be proven, which is always neceflary, and principally where the es 
Crime is offered to be proven per prefumptiones & indicia. Yor there cum con- Be 
fiat de corpore delitti, this fultains the Prefumptions, and givesthe zdicia their Is 
quit weight. | oe oe | 
To which it was anfwered, That the Pannels Procurators appear to bein a. 
Miftake, either as to what is the corpus deliiti, or as to what is meaned by its 
And for clearing of this Point, it isto be confidered, That Crimes are of two 
Natures , fome cum effeu permanente, as the killing ofa Man, or the burning 
of a Houfe ; in which cafes, the dead Body and the Rubbifh are permanent 
Effects: But other Crimes have no fuch permanent Effedts, as treafonable Plot - 
ings, Falfhoods, Blafphemies and the like, where indeed there is no fuch cor- 
| pus deli#i, asinthe former Crimes, but here all the Crime confilts iz fao & 
| ‘animo, and the Fact tho tranfient, yet if dolofe done, makes the Crime: 
and therefore, according to this DiftinCtion, the corpus delidiis never requifit 
to be proven, but in the forefaid Crimes that leave permanent Effects, and 
neither then alfo,unlefS the Crimes be lybelled with thee Effects; For if it fhould 
| be lybelled for Example, that a Murderer not only killed, but burned the Bo- 
is dy to Athes, or drowned it in the Sea ;. there would be no further need 
“to prove this corpus delidi, but only to prove the Fact of Killing, and Killing 
dolofe, in which indeed the Effence of the Crime confifts ; And thus in Confel- 
fions as well asinLibels, ifa Manconfefs a Murder, and yetthe Body murdered 

no where appears, then the Confeflion is not rafhly to be laid hold upon, be- 

caufe it may proceedfrom Defign or Melancholy : But yet even in this cafe, 

that the Confeffion fhould bear not only the Murder, but the ‘deftroying of the 

Body murdered, by Fire or Water, as {aid is, then all the Inguiry would be, 

~ whether the Faét or Murder be provenor not? Which things if applyed to our 
prefent cafe, where its exprefly lybelled, not only that the Pannels invaded _ 

the Ship by Piracy, but that they threw the Men murdered over-board into the 

Sea,and allo fold the Ship, all the Inquiry, which remains, is, whether this Fact 

wasfo done ornot? And the Libel is moft relevant, tho neither Ship nor Men 

appear: And yet further, if the Pannels Procurators will ftill be fo groffier as 

~ torequite acorpus delidi, when it’s exprefly lybelled, that the Effect of the De- 
lict was deftroyed, and put out of the vvay, they may fatisfy themfelves that 
: E the 
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Goods tobbed are ftill extant, and js found aboard of Captain Greevs Ships 
And therefore it’s plain, that in this cafe, and to fuftain the Indicia and Qua- 
lifications lybelled on, thereneeds no further either Condefcendance or proof 
of the corpus deliéi, which was induftrioufly deftroyed. 

But 2. It was objected, that all the Qualificationsareinfufficient and remote, 
and at beft but probable; Whereas the known Ruleis, that Crimes muft be 
proven either per Teftes above Exception, of per documenta clariffima, Of per in~ ; 
dicia indubitata;, None of which hold inthis cafe: For as for the Jvdicza, there | 
is not onéof them, but take the famefingly, as the hearing of fhooting on the 
Shore, the feing the Ship the Worcefter having another lying at her Stern, the 
Boats coming a fhore for Water, and the Crew faying theybad been a Busking, ( 
& fie de ceteris ; buttake them fingly, and they may al} have a good and in- 
nocent Conftruétion ; Nor can it be faid that joyntly they become ftronger, . 
and fortify one another,as fingle Atrows eafily broken a part,yet cannot be bro= 
kenin a Sheafsbecaufe that fince all the Qualifications and Ivdicia in the Libel, : 
may admit the forefaid Conftructions to be put upon them, the Conftructions | 
will {till take off the Facesbefides that its well known that there are fome Indi- 
cia only probabilia,and that the Law requires Indicia indubitata,it being {till the 
fafer fide to fpare doubtful Innocents, than to condemn only prefumed and 
probableGuilt. Toall whichit isto be added, that its the common Opinion 
of Dottors, that Preftumptions can fearce ever conclude ad penam ordinarian, 
but atthe moft only ad pexam arbitrariam, and Mackenzie in his Criminals fays, 
Prefumptions are only founded on May-beis, which may not be, and to allow Crimes 
to be proven by Prefumptions, mould leave Judges tobe Arbitrary; So that the com- 
mon Opinion ruiis again{t Prefumptions, But . 

Toaill this it isanfwered, That tho it is dear Law, that Crimes may be pro- 
ven per indicia indubitata, which ia Law are no more than violent Prefampti- 
ons, que fide extorquent 5 yct the trath is, thatin this cafe the Purfuer hath 
not only ivdicia indabitata, but likeways pofitive Witnefics, and alfo Docu- 
mentsin Writing ; which all being conjoyned do make a {atisfying Evidence, 
and fixa clear Convition, which 1s the utmoft defign of Probation. But 3. 
Its mott certain both in Law and PraGique, that many Crimes are only difco- 
vered and proven per prefumptiones & indicia, and that the Doctors in feveral 
Crimes, efpecially thefe more attrocious, as Treafon, Piracy, Forgery and the 
like, where wickednefs endeavours molt induftrioufly to hide it felf, do allow 
and approve Probation per indicia, as mott necefflary forthe punithing of thefe 
Crimes.’ It were necdlefs to multiply the Citations both from the Law and 
Doétors, that might be adduced in thiscafe, As L. 3. §, 2. D.de Teftib. where 
the Refcript bears, Que arguusenta ad quem modum probanda, cuique rei fufficiant. 

_ nullo certo modo fatis definiri potct, and fo furth: and fo concludes ow utigs 
ad unan probationis {peciem cognitioncns fatine alligari debere, Sed ex Jententia ani- 
mi tui, te eftimare apportere,quid aut creas aut parun probatum tibi opinaris. Item 
I. 22.Cod. ad legen Cornelian de falfess ubi falfi examen inciderit,tunc acerrima fiat 
jndago argumentis, teftibus, [cripturarnn collatione, aliifas veftigtis veritatis, &c. By 
which Law its plain,that Indicia & profumptiones have place,and may make full. 
faith; and how can it be otherways, fince firft, it is certainly the intereft of 
Mankind that Crimes be punifhed. 2. It’s no lefs certain that Crimes endea- 
yoursto cover themfelves. 3. That Proof or Probation is only to make an 
evidence for difcovery. 4. That the End and Standard of this Difcovery and. 
of all Probation, is the fatisfying Conviction of the Judge that has power to 
punifh: Now if moft Crimes be committed without Witnelles, and yet do 
otherways appear certainly to be committed, and if this Certainty arife from, | 
Prefumptions, and be withal fatisfying 5 itis jut the fame, as if the Crimes | 
were proven by many Witneffes, And thus Matheus de Criminibus. Tit. de 
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probationib. Cap. 6. per totum. and Gail. bb 2.0bf.149. Numb. 9. Where he reaz 
fons moft juitly upon Probation by Prefumptions, where there is a difficulty by 
reafon of the want of Witneffes, and {till brings the Matter to this true Perio a 
that whatever way Faith be fully made to the Judge, cither per tofles, or per 
indicia, or per prefumptiones,the end of Probationis attained,and fothe evidence 
fufficient. ; | | a 

The Procurators for tlie Pannels alledged, that this were to make Judges 
too arbitrary, but tho ithath indeed been the cafe ot all Lawyers to prevent lee 
Arbitrarinefs, yet it’s moft certain, that where evidence doth only rife as Pro- [= 
| vidence offers, and Circumitances concur, the Arbitriment of the Judge mutt 
| take place, and the fafety of Mankind doth precifely ly here, in the Integrity | 
| and Difcretion of the Judge, helped indeed by fome Rules of Law, but no Pe 
ways bounded or fixt to precife Rules, which the matter will not bear. And a 
| therefore we fee, that even inthe moft certain manner of Probation, viz. By |e 
| Witneffes, and the higheft Law of it, that inthe mouthof 2 or 3 Witneflés & 
fhall every thing be eftablithed, there is {till an Arbitriment infinuat, ds to the 
difcretion of the Judge, or otherways the Law would not have faid Two or 
| Three, but would have fixed the Number precifely; whence it is moft certain, 
that in all Probation thereis an Arbitriment of Diferction, and that tho’ this 
Arbitriment may be bounded by forne Rules, yet the ultimat and true ftah- 
dard of all Probation, is the fatisfying Conviction of the Judge, according to 
his beft deferving. eect aaa Saco ta | 

Thefe things then premifed. wz. That a Proofmay be fufficient per indicia 
e prefuntpiiones, the Application to the prefent cafe is plain ; for where the 
Procurators for the Pannels would take off the Qualifications as feparatly in- 
concludent, andat belt probable, it is clearly captions, it being certain that 
many indicia conjoyned and connected as in this cafe, may make a fuficient 
evidence, and that here que zon profunt fingula, multa juvant 5 And thus if firlk; 
the Probation offered of the hoftile invading the other Ship bythe Pan- 
nels fhould be laid down, & thereto added the Chyrurgeons Declaration of o- 
ther Circumftances, with all the other Qualifications in the Libel, they will 
certainly force a Faith and full perfwafion upon all rational Men, tho feparat- 
ly they cannot havethat weight; one Witnefs proves not, yet two prove,and 
in fome cafes two are {carce fufficient, butthree are beyond Exception; Ifthen 
even in Witnefles,there be a mutual and fortifying Concurrance, the fame mutt 
alfo be admitted in Prefumptions @ izdicia , So that upon the whole, the Pur- . 
fuer ctaves no more, than that every Man that hears this Libel, and {hall hear 
its proof, lay himfelf fairly open without any prejudice to the light arifing 
naturally from the Matter it felf and its Circumftances, and the Proofs and 
Confirmations thereof, as they are fet down in the Libel, and ifhe donot wil- 
fully refift, hhe will certainly be fatisfied to a full Conviction : There are in- 
deed hidden Crimes, and {uch as are {aid to be of dificil Probation; andthe 
mott attrocious {as Treafon,Affaflinations,Piracy, Forgery are ordinarly moft 
hid; And Doétors fay with reafon, that there Prefumptions ought to be exa- 
mined acerrimaindagine, but all this fhould be far from imprefiing any with 
the prejudice, asif a fatisfying Evidence may not be found in thele cafes 5 
And therefore fince all pleaded by the Purfuer, is, that firft his complex Pro- 
bation per teftes & indicia may be fairlyreccived. 2. That concurring and coms 
ing together they may be allowed their juft Weight. And 3. That if that juft ag 
Weight, and the Evidence that attends it be fatisfying, it may beheld as con- @ 
cludent ; Itsclear as the Sun Light, that no Streatch is intended, but Juftice i 
fairly profecute ; and tho in this cafe of fuch an extraordinary Crime, and 
where fo much evidence appears, the Purfucr might evenaccording to the Claim 
of Right, prefs the Supplement of uae yet he contents himfelf to infinuat, 
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faith, fed affalfinii qualitas houticidio adjea novam conftituit delids fpeciem, and 
: | , New 


| ( 20 ) | | 
that thothis may be both juftand neceflary, yet he is hopefui the force of his 


Evidence may otherways prevail. 


The fourth Particular is the additional Conclufion, but as to that Conclufi- ° 


on, it is fo naturalin it felf} and fo wellfortified by the Authority of Doctors, 
and fo certain, not only in thecafe of Counterband, but even of other forbid- 
en Goods, that nothing needs beadded: For fince every Pirat is prefumed to 
have the Shipandallin it at his Command as his own, and fince the Ship is cer- 
tainly the inftrument, as well as the Goodsare prefumed to be the effect of his 
Piracy,it follows naturally that the Confifcation of both Ship and Goods fhould 
be a part ofthe pains concluded. 


Tn rofpedt whereof, &c. 


Follows the Laws and fome other Quotait- 
ons ufed in the Debate. | 


L. 2. §.2. Ejufdem quoq; Principis extat refcriptum ad Valerium verum de 
excutienda fide teftium, inhec verba: Que argumenta ad quem modum proban- 
de cujque rei fufficiant, nullo certo modo fatis definiri poteft, ficut non femper, ita fepe 
fine publicis monumentis cujufque ret veritas deprebenditur, alias numerns tefiinm ali- 
as dignitas O anGoritas, alias veluti confentiens fama confirmat ret de qua queritur 
fidens, hoc ergo folunz tibire{cribere poffunzfummatim, non utique ad unam probationis 
Speciene cognitionens fiatine alligari debere, fed ex fententia aniwi tur, te aftimare 
oportere, quid ant credas hand parum probatum tibi opinaris. 

L.22d.C. ad Legem Corneliam de falfis, ubi falfi examen inciderit, tunc 
acerrima fiat indago argumentis, teftibus, fcripturarum collatione, aliifq; ve- 
{tigiis veritatis: Nec accufatori tantum queftio incumbat, nec probationis ei 
tota neceflitas indicatur: Sed inter utramq; perfonam fit Judex medius: nec 
ulla interlocutione divulget que fentiat : fed tanquam ad imitationem relatio- 
nis, que folum amdiendi mandat officium, prebeat notionem : poftrema fen- 
tentia, quid fibi liqueat, proditurus. 

Mathzus de Criminibus lib. 48. dig. tit. 15. de probationibus pag. 675. Itaque 
fi cum uno illo tefte nulla concurrant argumenta, nequaquam audiendus erit, 
fed cum Pawlo dicendum in lege duo 30 d. de teftam. tut. non jus deficit fed 
probatio. At fiargumenta alia concurrant, audiendus: non enim necefie eft 


unum crimen, uno & eo probationis genere oftendi, veluti teftibus tantum vel — 
tabulis, vel argumentis: poflunt & diverfa genera ita conjungi, ut que fingula. 
non nocerent, ea univerfatanquam grando reum opprimant 1.34.§. 34 ejufdem 


d. deteftib, hoc eft quod aliis verbis dicitur plures probationes imperfectas pof- 
fe conjungi. . 
Gail. Obf.66. Num.12. pag. 416. & regulariter Teftes fingulares plenam fidem 
faciunt, quando aliquidin genere probandum eft, puta Titiw effe infamem aut 
furiofum quo licet fingulares fint refpettu a@uum,tamen firatione finis conveni- 
ant integre probant. | 

Tt may be eafily granted, that regulariter indicia debent effe indubitata ad con- 
demnandum renm, but at that fame time, it muft likeways be owned, that 
there areCrimes excepted from the Rule, by the general Opinion of the Dott. 
ors, fuch as crimen lafe majeftatis & crimen affaffinit, of whichlaft fort the Crime 
of Piracy is the moft attrocious : And therefore Giurba in Conjil. 22. Num. 15. 
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Num. 17. 72 affaffinio omnia procedaut que tn crininibusexceptis, and Num. 78: 
Affalfinii crimen ob illius atrocitatem enormitatem equiparatur crimint lefe ma ijefta- 
gis,and then Num. 22. he concludes, that ixprobatione affalfinic probabiléa Siffi- 
ciunt argumenta, and Matcard de probationibus. cancluj. 1238. Num. - 99. in cri 
mine affajfinit probabilibus. argnmentis probari potcft. and Num. 78, 79, 8o, and 
$3. henames the other atrocious Crimes, where the like Probation is fufiicient, 
and in that fame Conclofion, Num. 51. Quod ex wultis indiciis finiek Inniiia 
refultat plena probatio etiam ad quem criminaliter condemnandum. And Queft. 8, 
Num. 8. Probatio per evidentiam omnibus eft potentior, & inter omnes ejus generis 
mejor eft illa, qua fit per teftes de vif. And Conclul. 831. Num. 4. Probatie 
hig conjeturas C indicia in his que difficilia funt probatu, & clandeftine committuntur, 
| habentur pro evidenti, & clara prebatione. Spee ‘s “shoni th hs 

Carpzovius Queft.123. Num.57. Secus tamen res fe habet fi pluratndicia con- 
currant ©» conjunGine reum acgravent, quorum unumguodgs per teflen: fingularens 
probetur, am una prefamptio aliam juvat, plurimag; indicia conjunda Siders factunt. 

And in the Tryal of fob Swiztoun for murdering of his Wife,there was no 
dire€t Proof byWitneffes,but the Libel being qualified,the proof was by a young 
Girleof 14 orig yeats,wholeft Fob Swintoun & hisWifealone in the Houfe,S< 

ent to the Smiths Shop toenquire for Letters, but returning found the Deor 
fhut, and-therefore went away for a little {pace, and then coming back and 
knocking, her Mafter opened, and the perceived fome red,like Blood upon his 
Shoes; and when fhe came in, fhe found her Miftrefs dead in the Spence, 
which was all fhe could fay; and then another Man declared, that he faw 
‘John Swintoun go from his Houfe to aStank, and there wath his Shoes ; which 
Indicia being joyned with the proofs of their ill agreement,and frequent quar- 
rellings of before,did determine the Affize; and tho it was ftiffly objected, that 
in the mouthof2 or 3 Witnefles, every thing fhould be eftablithed, and that 
in the forefaid cafe,there was no dire& Witnesat all, far lefs two or three; And 
that even the forefaid Circumftances were only proven by fingle Witnefies, yet 
the Affize found that Evidence in the Prefumptions and Indicia laid together, 
that they brought in their Verdi proven, and fohx Swintoun thereafter con- 
fefled, and was executed. 


| And in effet, unlefsthat Ivdicia and Prefumptions be fuftained, and even 


fingle Witnefies for proving thefe feveral Prefumptions and Ivdicia, which is 
| called a cumulative Probation, when all the Witneffes and Teftimonies concur 
in tdens cvimen ©» ad eundem finem, Crimes, and thefe the moft atrocious would 
efeape unpunifhed. . 

And therefore upon the whole, it ismoft certain, when Prefumptions, Qua- 
lifications and Ivdicia concur and make a full perfwafive Evidence, the Probati- 
on fhould be held for as fully fufficient, as the moft direct Witnefles, fince all 


tliat the Witnefles cando,is only to make full Faith in the matter, which may 


be otherwife fupplyed as {aid is. 3 

As to the Additional Conclufton, it may be noticed, that Molloy de jure Ma- 
ritinzo lib. t. Cap.4.§. 19. pag.60. faith, That when a Merchant procures Let- 
ters of Marque or Repryze, and then delivers the Commiffion to perfons to en- 
deavour afatisfaction, iffuch perfonscommit Piracy, the Veflel is forefcited 
without Controverfy. 


a ™ C325) « 


For Captain Thomas Green Commander of the Worcefter, Captain Fohx Madder 
_ his chief Mate, and others. r 


Againft 


Mr. Alexander Higgins Advocat, Procurator-fifcal of the High Court of Ad- 
mirality. | 


BOWE faids Captain Thomas Green, Captain Fobr Madder, and others be- 
“| longing to the Ship called the Worceffer, being purfued at the inftance 
ofthe faid Mr. Higgins Procurator-fifcal before the High Court of Admirality. 
and the Lords Affefiors appointed by the Privy Council, for the Crimes of Pira- 
cy, Robberie and Murder, conform to two criminal Indictments, raifed at the 
inftance of the faid Fifcal: Thecafe being fully plead before the Honourable 
Judges of Admirality, andthe Lords Affeilors, both the Accufer and Accu- 
fed were ordained, feverally toinform, asufe is in fuch cafes. . 

The Criminal Indictments being holden as repeated, which coincide both 
as tothe Conclufions and media concludendi, and denyed, it is ncedlefs to re- 
peat fome preliminary Defences that were proponed, feing it feemed juft tothe 
Honourable Court to repel the fame, and therefore the Pannels proceed to 
their Defences, whereupon they were ordained to inform. Thefe areof two 
forts, 1. Dilator, and aly. Peremeptor. 

And 4. It wasproponed for Hewry Keigle Carpenter, and others of the Pan- 
nels in the fame Indi&tment with him, That they could not be putto anfwer, 
unlefs the Captain himfelf were firft infifted againft, becaufe they being his 
Crew, and under his Command, they could not be charged with any thing 
done by them unlefs he were firft tryed. 
~ It was anfwered for the Purfuer, That the Crew were not conveened for a- 
ny thing alledged acted by their Captain, and by them as his Crew 5 But that 
they weré conveened as Socii, and Partakers of the Crimes lybelled, which 
could be warranted by no Commiflion or Character the Captain did or could 
pretend to, and that they were all charged as, being Seciz, and involved toge- 
therinone Crime, and foevery one ane anfwer for himfelf. 

Ic was replyed for the faid Heury Keigle, and the other Pannels with him, 
that the Pannels are lybelled againft as the Crew of the Worceffer, under the 
Command of Cap.Tho.Greez,& that under hisCommand,they did attack a Ship, 
@ve.fo that they are here lybelled only as Complices and. Acceffories to the Crime 
alledged; And therefore according to the Principlesof Law, the principal De- 
linguent ought to be firft Tried, efpecially where the Captain_was in Cuftody, 
and might be brought to his Tryal, and that by the Commiffion produced un- 
der the Great-Seal of England, fuperfcribed by King William, The faid Cap- 
tain Thoneas Green was cloathed witha Power, authorizing him to attack and 
fupprefs Pirats,which is a Military Power, and confequently implyes an Au- 
thority and Command over the Crew ofthe Ship, to give ready Obedience in 
allthefe Matters, fo that the poor Pannels whoare of the Crew, have al} rea- 
fon inthe world to contend, that the Captain, whofe Actings in thefe Mat- 
ters they could hardly well debate, fhould firft pafs the Tryal upon the Crimes 
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alledged, who might by vertue us his Commiffion, and othetways e 
and defend himfelf againft the Crimes libelled, and confequently | the Crew 
~ ghat were in Subje@ion under him. This Defence the Panuels might perhaps 
plead toa further Extent to abfolve them intitely 5 but at prefent they con- 
ceive it can hardly be denyed, the Captain chould firft uadergo the Tryal: 
And there is a great difference betwixt Socit criminis, which are etthet inde- 
‘pendent upon one another ; Orif aflociat under one Head, as Baxditi, 
and Pirats ufually are, which is an illegal and unwartrantable Authority taken 
up, and perfons acculed asfocii criminis, who by legal Authority are fubject- 
ed tothe Command of otherss In which cafe, ifthe perfen trufted with the 
Authority hastranfgrefled or abufed it ; if it does not plead an abfolute Ex 
emption from. the punifhment of the Tran{greilion, at leatt it thould have this 
Effes, that the Head and Chiftain fhould be obliged fir to his Defence, 
‘which it is hoped the honourable Judges will find jult and reafonable. 

The other dilator Defence propoted for the Captain, and others in the fe« 
cond Lybel, was 3 That whereas JFohu Reynolds {econd Mate, was conveened 
and pannelled with him; As alfo fome others as focti criminis, whom the 
Captain and other Pannels had cited as Witnefies in their Exculpation, it was 
both ordinary, and abfolutely neceffar, that thefe perfons fo cited for Exculpa- 

tion, fheuld be firt tryed, to the end, that being purged of the Imputation 
of any Crimes they might be capable to be Witnedfes, for proving the Deien- 
ces of Exculpation that the Captain and the other Pannels did propofe, and 
infift upon, for the Vindication of their Innocency. 

It was antwered for theFifcal, That he owned, when Lotle AGatsand Wok 
nefles were included in one Lybel, -of defign to deprive the Actors of their 
Defences, the Actors might, and were allowed to condefcend upon thofe 
whom they intended to ule as Witnefles 5 But then at the fametime, they were 
obliged to propofe a ground of Exculpation for them, and fo crave, that they 
might be firft tryed upon the forefaid Ground, otherways they could not with- 
out fuch a fpecial Condefcendance intervert the Formof Tryal, and there 
could be nothing more sroundlefs, tending toelide all Criminal Proceedings 
againft Complices of the fame Crimes, thanto allow any of them at razdum to 
crave othersto be firfttryed, and fo the Tryal to proceed of one fingle Perfon 
‘after another : Whereas the true and plain Method were, that the Purfuer in- 

- fit againft fuch as he pleafes, either fingle or joyntly. And unlefs fome Speci- 
ality be alledged, why the Tryal of one thould proceed before the Tryal of a- 
nother, it never was nor could be left to the Arbitriment of thePannels; and 
therefore unlefs the Captain will offer to prove, that Reyzolds and others whom 
they would have firft tryed, were alibi, their arbitrary Demand of having 
them tryed in the firft place, without any Reafon, cannot be regarded. 

It was anfwered for the Captain and the other Pannels, that their Demand. 
upon this Point, was moft confonant to Reafon, Law and Form in Criminal 
Procedures; that Exculpation, which tends to the proof of Innocence and 
freedom from Guilt, was moft favourable; becaufe it is {till prefumed till the 
Crime be proved: And therefore it is, that Witnefles who are not regular« 
fyadmitted for proving of a Crime, becaufe of {ome Exception, will be al- 
lowed to prove the Defenders funocence. And upon this account it is, that 
feveral things in Form are remitted in Exculpation, and thereis nothing more 
material for defence of perfons accafed, againft the Profecutor, who ordinar- 
ly is prejudged and prepoffeft, to guard them again{t all the mdirect Methods 
that may be taken by the Purfuer, to preclude the Accufed from the ufual 
Meais of proving of their Defences, than what is nowdemanded. And fince 
nonecan be more proper Witneffes for proving a Pannels Defence, asfor In- 
ftance, Moderameen teculpata tutelay as Beton faid to be prefent ; Therefore 

a a 


| 
| 


a eS anes ’ ; 
oo Paes rae ated’ hse STs RSS See eg eee ae Bae Py; Pe Ne 


or C 24 ) ar 
Putfuer might in fuch a cafe, of defign to preclude the Pannel from 
his Defence, cite thofe prefent as accefiory: Upon which accouut it is, that 
both Reafon and Law provides, that if the Pannel docs offer to prove a rele- 
vant Defence, by the foci criminis accufed with him, the Purfuer muft necef- 
farly firft proceed to the Tryal of thefe foci, who otherways would have been 
led as habile Witnefles; ‘To the end, that being purged, they may be yer‘ha- 
bile. This isfo plainin Reafon, and has been lookt upon as the conftane 
PraGice in’all Criminal Procedures in the Jufticiary Courts of Scotland; That 
it is admired the Fifcal fhould make any oppofition to it. 

He fo farowns in his Pleading, that it is Form and Juft upon the Matter 
but would thift it in this particular Cafe, unlefs the Pannels would alledge ane 
found upon a particular Ground of Exculpation, and offer to prove and in- 
fteuét the fame, as that the Sociz cited as Witnefles were alibi:' But this is 
altogether without Foundation. For in all Criminal Profecutions,the Accufed 
are not put to prove their Defences, beeaufe the denying ofthe Libel, is a 
Defence fufficient of it felf, and if the Libel be not proven, the Pannel goes 
free by the Rule Adore ow probante abfolvitur rews.. So that when there are 
Pérfons accufed as Socii Criminis, who might be very habile Witnefles for 
“Exculpating the reft, if they did not ly under the Imputation, when their 
Tryal is firlt required, that they may be purged of the imputation, there is no 
‘neceflity to: propone for them any {pecial Defence cliding the Libel; feing 
their very denialof the Libel is enough, and their Innocence is prefumed ex- 
cept Guilt be proven. And if tne Fifcal will have the Captain and the other 
‘Pannels to condefcend upon what Ground the other Soci cited as Witnefles 
‘fhould be acquiteds they need fay nomore, but that they ought to be acquited, 
becaufe the Libelis nottrue. Andis there not the fame reafon to acquit Pan- 
nels, becaufe the Lybel is not proven > and confequently to render them 
~habile Witnefles for other Perfons accufed, as if the faids Perfons were acquited 
‘upon a Defence proponed cliding the Libel, whereby it plainly appears the 
‘Anfwer given is ftrained, and does mightily increafe the Sufpicion againft 
the Fifcal, that he has indicted the Witnefles cited by the Captain and the 
other Perfons in their Exculpation, of purpofe to preclude them from their 
means of Defence, and the rather that the Pannels appeal tothe Honourable 
‘Judges, ifit was not owned by the Purfuer in the Debate, that Mr. Reynolds 
~-Wwas a Shore at the time ofthe pretended attacque, befides that the Libel bears 
‘the Chyrurgeon & others of the Crew were a Shore the time of the pretended 
Action, which frees the Pannels of all Calumny. There can be innumerable 
inftances given before the High Court of Jufticiary in Criminal matters, That 
where there are feveral Complices indicted, ifany of them have grounds of 
Exculpation, which they can prove by others of the Pannels, their Tryat 
proceeds firft : Thisis plainly afferted as uncontefted by Sir George Mackenzie, 
inhis Book of the Laws and Cuftoms of Scotland in matters Criminal, Tie. 
Excl. Par. 9. nor does he make any diftinction, or requires that any 
fpecial Defence fhould be condefcended upon for purging Socii Criminis, to 
tender them habile Witneffes. ‘The Rule is plain in the profecution of Deli&s 
‘before Civil Courts, in order to repair Damnages, that if more perfons be 
Cited as Co-rei cjufder delifi, and that fome of them are neceflary Witnefles for 
proving the Defences proponed for others 5 the proof mutt firft proceed-againft 
thefe. And fowas it found by the Lords of Seflion, the 24 February 1662. 
Mackartney againk Irving : Much more ought it to be in Criminal Cafes ; 
‘Aslately in Cafe of Rofs of Auchnacloich againft Captain Moxro before the 
Lords of Jufticiary. . Nor is there any inconvenience from what is alleadged, 
that this fhould tend to elude all Criminal proceedings againft Complices, and 
occafion the lengthening out of the Tryal to proceed to one fingleperfon ates 
; | another 
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another; For asno time is tobe grudged in the inquiry of fuch Matters which 
concerns the Life of Man, fo the Pannels do not propone this preliminary 
Defence, to protract or delay the Tryal, and therefore are fatisfied that not 
only Reynolds, but the others Soci indi&ted, who are likewife Cited in their 
Exculpation, go tothe Tryal at one andthe fame time. The Captain and o- 
ther Pannels with him doplainly arguethus, Either Reynolds and the other per- 
fons cited in the Exculpationare guilty or not: If they be guilty, it ought to 
be found fo, for till that be, they are prefumed innocent: If not guilty, what 
Law or Reafonis there to preclude them from being Witnedfles for the Captain 
and the other Pannels defence 2? Or what Law is there that can oblige them 
to condefcend upon, and propone a particular Defence eliding the Libel,when 
the Lybel isnot owned tobe true, and that the Pannels have all denyed the 
fame? So itis hoped the Honourable Judges, and Lords Affeffors will not 
preclude them from the ordinary Priviledge which hitherto has not been de- 
nyed to any Pannel. 

For if chis were allowed, a violent Purfuer might prevent Probation, and 
render it impracticable. For fuppofe one Man kill another in Self-defence,two 
Gentlemen walking can teftifie this ; But to prevent the Probation of izculpata 
tutela they are cited as Parties; and they can prove by other two perfons 
ata greater diftance their alibz, which when the Purfuer gets notice of, they 
are made Parties alfo ; and fo ix infinitum. So that the faid violent Purfuer 
might prevent all Probation, if the Defender were obliged toalledge alibi for 
the Witnefles of his Exculpation. 


The peremptory Defences proponed for the 
whole Pannels in both Lybels, as totally 
excluding the fame as Irrelevant, are as 
follows, 


u. ~W 'Hat the Libel was irrelevant, as being general and indefinite, not 
condefcending upon the Name, Defignation, or any other Sign or 

Evidence, by which the Ship alledged to be feized might be particu- 
larly diftinguifhed, nor yet the perfons Names alledged to be murdered, or to 
whom the Ship and:Goods robbed did belong; Which feemed to be abfolut- 
- lyneceflar in all fuch Criminal Indi€tments, not only as a Requifite in Form, 
but in Equity and Reafon, without which perfons accufed fhould be in great 
Hazard from general and indefinite Lybels, and precluded from their Means 
of Defence, which otherways are obvious, whenthe Accufation iscertain, {pe- 
cial, and pointed. 

It was anfwered by the Purfuer, That he had lybelled alfe definitely and 
clofly.as the thing would allow, for it being lybelled that the Pannels did 
without any lawful Caufe or Warrant attacque a Ship failed by her own Crew, 
and having herown Cargo Aboard, and that they over-maftered the Ship in 
an hoftile manner, androbbed the Goods: Thefe were certain Crimes mani« 
fe(t in themfelves, and ifthe Pannels acted them in {uch a manner, as to deftroy 
the Ship and the Men, and imbazled the Cargo, foas no further knowledge 
could be had thereof, it was only an Ageravationof theCrime, and could not 
hinder the Accufationto proceed ; Nor was any Condefcendance here neceflary 
for Exculpation, for of whatever Defignation the Ship was, and whatever the 
Men and Goods were, yet the Crime was ftill the fame, and that it was known 
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in our Praétice, Robberies and Depredations are fuftained, albeit neither the 
Quality of the Goods nor Owners be condefcended upon, and in effe& the 
Pannels Defence of Indefinitnefs is fuch, that if in the Road of Leith before 
hundreds of Spectators, one Ship fhould invade another, deftroy her Men,feize 
her Goods, and fink the Veficl, whereby none of all thefe could be condetcen- 
dedupon, there could be no Criminal Libel upon it, becaufeof the Defence of 
Ladefinitnefs, which were moft abfurd. | 
It wasreplyed for the Pannels, That what was faid did not take off the Ob- 
jection of the Indefinitnefs of the Lybel, which by our Form and Law can be 
the ground of no criminal Accufation, for in all fuch Procedures, debet conftare 
decorpore deliti ; Thatis, that fuch a Ship is taken by Piracy, fuch Men are 
murdered, and the like; It isinconfiftent with the Nature of a Criminal Ac- 
cufation, that Men fhould be alledged tobe murdered, Ships feized, andthefe 
not condefcended upon, and by our conftant Practice itis fo required: Nor 
can it beinttanced, thatever any fuch indefinite Lybel was fuftained; There 
are no Queftions whatfomever that are more nice, than thefe concerning the 
Life of Man; And therefore the Englifhman Cook, 7 Rep.Calvin's Cafe obferves, 
that an Indictment fhould be moft curioufly and certainly penned, and the 
old Books of the Majeftie, requires feveral things to be {pecially expreft, asthe 
Names of the Parties, Day, Year, Place, Caufe of Complaint andDamnage ; 
And asit isneceflary in Form, fo this Form has been founded upon juft Reafon, 
for otherways thefe Inconveniencies fhould plainly follow from general and in- 
definite Libels. 
Firff, A perfon indefinitly accufed of a Crime, as for Example, of Murder, 
without exprefling the perfon alledged to be murdered, can never be fafe from 
any Abfolution or Acquitrhent in Courts, for how can he oppone his Sentence 
Abfolviture to a {pecial Accufation that afterwards may beraifed, feing he can- 
not makethe one meet the other : And if Captain Gree and the other Pan- 
nels {hall be now affoilzied, this fhould not be a good Defence to them, neither 
in Scotland not England, if they fhould be afterwards criminally purfued, for 
attacquing a Ship, and murdering of Men {pecially condefcended upon,becaufe 
it is not clear, that the prefent Indictment asdrawn, did concern thefe {peci- 
al Accufations ; and therefore Accufations of that nature fhould be fo {pecial, 
as that afterwards the accufed be not brought to any further difturbance. 
9. The Reafon why fuch Accufations fhould be {pecial and definite, is, That 
the Pannels be not precluded from the obvious Defences, that tend to elidethe 
Libel; as here in this Cafe, if the Libel were fpecial and circumftantiat, and 
fome Defignation given of the Ship and Crew, it might be in their power to 
prove the obvious Defence, 
another part of the World, that fuch a Ship was either caft away by Storm, or 
taken by Pirats in fach a place, or that the Ship is yet extant, and the Crew 
i the Pannels are precluded by a general and indefinit 


alive : From all whic | 
Lybel ; And therefore Law has fixed the Forms in thefe Cafes, that fuch Ac- 


cufations be not vagrant and loofe. : 
It will not be denyed, but thatthe Time and Place mutt be expreft,and the 


{ame parity of Reafon obliges toa {pecial Condefcendance of the Party injured, 
Damnage futained as relating to fuch particular Perfons: And. the above-cited 
Sir George Mackenzie in his Title of Lybels and the Forms thereof, does fet 
down, that if the Defender crave the Purfuer to exprefs the Day, becaufe he offers 
to prove alibi, ther the Judge fhould force the Purfuer to expre{s the Day, or elfe 
the Defender would be preclucled from proving his Innocence : The fame Reafon 
is, that the Purfuer here fhould be particular, as to the Ship alledged to be 


that {uch a Ship was at the time lybelled, in fuch. 


feized, Ge. Becaufe the Pannel might offer to prove that that Ship was alibi at. 


thetime, and many more Defences arife from the condefcending upon the 
: Corpus 
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Corpus delidti, than from the Circumftance of cither Timeor Place; And this 
is not laid down conditionally, that thefe are not the Requifites of a Crimi- 
nal Indi@ment, except firft the accufed propone their Defence, verbi gratia, 
alibi,but it is laid down as a Rule,that thefe are the Requifites of all Criminal 
Lybels; and the Reafon given, is, That the Pannels be not precluded from 
their Defences: So.thatit is not more noticed, whether in this or that par- 
ticular cafe this Defeat is prejudicial, becaufe neceffity has firft introduced the 
Form, and then this Form turns to be a Law in all {uch cafes; And the fore- 
cited Sir George Mackenzie in the fame Paragraph, thinks it fo fara Requifite 
of a Criminal Lybel, that the Crime fhould be particularly fubfumed, that he 
brings it as an Argument why it fhould be fo, that it is declared by the 148 
Ad. Parl. 12. K. Fa.6. That a Lybel bearing common regrating, or fore- 
ftalling in the general fhall be relevant,without condefcending on the time or 
way of committing the fame: And therefore concludes, that feing this was an Ac 
difpenfing with the regular way,exceptio firmat regulam in non exceptis: And hence 
it is not agood Argument, that the purfuer has libelled as definitely and clofly 
as he could in the prefent matter: For better an inconvenience fhould be fuf 
fered in a Particular cafe, than that a dangerous preparative be laid down, of 
admitting indefinite and general criminal Libels, whereby poor Pannels may 
be precluded from their Means of Defence, and this will ferve to obviat the 
Argument drawn from a very infeafible chance fuppofed to fall out in the 
Road of Leith, whichas proponed, willlikewile be otherways circumftantia- 
ted as toapofitive Probation,and not founded upon Conjectures and Prefum- 
ptions, as this cafe is: Nor can tue Fifcal altogether excufe his indefinite Libel, 
feing the means wasnot wanting of his coming to the knowledge of the Ship, 
if it be true what is libelled, feing the Ship was not funk, but Sold to a par- 


ticular Perfon, and by fome evidence of theShip, the Crew might likeways — 


have been known. 

3. AsLawand Form require fuch Libels to be definite and {pecial, fo more 
efpeciallyin this cafe, becaufe Captain Gree was clothed with a Commiffion 
under the broad Seal of England, which impowered him to a& in hoftility 
againft all Pirats; and therefore a general and indefinite Libel, upon attacking 
and feizing aShipin this cafe,wouldfeem very improper ; for the Prefumption 
mutt run in his favours,that ifany actsof Holtility weredone by him,they mutt be 
prefumed to have beendone in profecution of his Commitlion : This is not pled 
as afeparat Defence to elide the Libel,nor is it pled to have given him full liberty 
to have ranged impuné, but as a {peciality in his cafe, that as itis a Defect in 
all Criminal Libels to be general and indefinite, fo much more in this Libel, 
he being clothed with a Commiffion, and having power to affail: And there- 
fore, the Prefumption runs in his favour, except the particular Ship were 
condefcended upon, known to be a Merchant and Trading Ship, and confee 


quently, heout ofhis Duty in attacking the fame : And therefore it is frivolous’ 


to objet, that the Commiffion obliged him to keep a particular journal, of 
whatfoever Veffel he fhould attack hoftilely, feing the attacking ofany Veflel 
whatfoever is denied, and the Argument from the Commiffion, only preffed, 
to this end, that no indefinite Libel of attacking of Ships, is relevant a gaintt 
aPerfon clothed witha power to attack in certain cafes, and which the Accu- 
fer was fo far convinced of, that for fupplying that defect in his Libel, he in 
his Pleading and Information, is pleafed to condefcend upon this {pecial Qua- 
lification and mark ofthe Ship attacked, that fhe was a free Ship, whichthere- 
fore he is obliged to prove. ; 
The Purfuer was at the pains to Defend his Lybels froman Objection, asif 
they had wanted time and place 5 The Pannels did indeed conjoyn this with 
_ the other, That as the determining the time and place feemeth to be abfolutely 
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requifite; So likeways the condita tines upon the particular Names, and 
Defignations of the Ship and Perfon, both being equally and neceflarily re- | 
quired, that Pannels be not precluded from their juft Defences. And the 
time Lybelled, comprehending the {pace of four Moneths, being too indefinit, 
it islikeways reafonable in fuch a Cafe, that the Accufer fhould be more {pecial, 
which the Pannels humbly remit to the Honourable Admiral, and Lords 
Affeffors. : 

The fecond peremptor Defence proponed for the Pannels, was, That this 
being a Lybel founded upon feveral Qualifications and Prefumptions,the fame 
was no ways relevant to infer the Conclufion of the Lybel; a proof of Crimes 
from Prefumptionsis very hazardous, and hence it is,that fome Forraign Na- 
tions do not condemn to Death upon izdicia, but makes themonly ground to 
put to the Queftion: And very many Lawyers are of Opinion,that the ordinary 
pain of Death is not to be inflicted upon a proof arifing from izdicia, tho 
never fo pregnant: Of this Opinion 1s Pharinacivs a great Criminalift, and 
feveral others, and fo is Brunewanus ad I. ult. cod. de prob. 

But in the next place, Whatever diverfities of Opinions, and practices of 
Nations may be in this point, yet it is certain, where ivdicia are taken as a 
proof, in order to Punifhment by Death, they muft be fuch as amount to a 
full proof, and leaves no room for any {cruple or doubt. This cannot be bet- 
ter expreft than the Words of that excellent Conftitution of Theodofivs the 
Emperour,/. wlt. cod. de prob. Sciant cunGi accufatores eam fe ren deferre in publicane 
wotitiane debere, qua minita febt idoneis teftibys, vel infiructa apertifimis docu- 
mentis, vel indiciis ad probationem indubitatis, & luce clarioribus.expedita. And 
it will plainly appear fromthe Lybel, that the Qualifications therein narrated, 
are not fuch izdicia, as that excellent Conftitution requires, ixdubitata, a= 
pertiffima, luce clariora. There mult alwaysa difference be made; fome have a 
probable fhew, and incline the mind of the Judge, and yet cannot go the 
Jength of a full proof, /. 5. i principio Pand. de. penis ———— Sed nec de 
Silpicionibus debere aliquene danznare, fativs enim eft impunitum relingui facinus 
wocentis, quane innocentene danmare. Indicia G prefumptiones have much eafier 
place, where conftat de corpore delicfi, becaufe this helps to fuftain the pre- 
{umption, and gives indeed the idicia their jut Weight ; But thefein fuch a 
cafe as this, wb: zo conftat de corpore delitéi, are hardly receivable, feing they 
want to be applyed to a particular Crime. 

This fo neceflar a Qualification of a Criminal Lybel, w# conftet de corpore 
deli#i, the Purfuer indeavoured to evade, by diftinguifhing betwixt Crimes, 
that are cuvz effectu permanente, and fuch that have no permanent effects. In 
the Fir, the corpys delii was neceflary, notin the latter, and therefore 
fubfumes, that in the Cafes Lybelled, there could be no permanent effects, 
becaufe allare Lybelled to be deftroyed, and put out of reach : But plainly this 
diftinétion is againft the Purfuer, becaufe certainly Piracy, Robbery and 
Murder are fuch Crimes as have permanent effects. By the corpws delit#i, is 
not meant, that the fubje& of the Crime muft be fo extant, asto fall under the 
fenfes, but that the lofs fuftained is felt and knowns as for Example, in the 
Crime of Murder, tho the Body cannot be reached, yet the particular lofs is, : 
known: It is nottour the Queen wants a Subje&t, Friends want a Relation» 
whom they can point out; in Piracy and Robbery Merchants want their Ship 
and Goods, fo that the lofs is felt and known, tho de faéfo the fubject cannot 
be pointed out, whereas in this cafe, no fuch particular evidences can be gi- 
ven, none can complain ofany particular lofs, either Queen or Subject, and: 
this is the true meaning of what is corpus deliééi, and whatever be the import 
of the ObjeGtion againft the Lybel, yet it is certain,toalledge Qualifications as | 
the proof ofa Crime, whi nox conftat de corpore delitti, is mott aca 
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Arid granting, as the Purfuer does ‘further contend, that he has Lybelled 4 
corpus delicti, in fo fat as, he has lybelled a Criminal Fa@ and Deed of Piracy; 
Robbery and Murder, which {till being general, is not that corpus deli that 
Law requires Yetit was riever heard, nor can theré be any Lawyer what- 


fomever adduced, that owns the corpus deli, can be made out by prefumpti- 
ons and qualifications :; When once it is known, that 4Crime jé committed, 
it may be owned, that zxdiciaindubitata, fach ag Law requires, may bea ground 
tofix the guilt upon particular perfons, becaufe there; the certainty ofa Crirfe 
committed, does inforce and give weight to the ptefumptions adduced; but 
when it is not known that a Crime is committed, and that this is firft to be 
made out, itis pofitively contended, this cannot be. but by 4 pofitive proba- 
tion of concurring habile Witnefles ; for prefumptions may be apt to fix a 
Guilt quando conftat de corpore deli#i, or that the fa& was done, but not 
before. - | ie to te a) Vie 2 7 aie ot 

Inthe 34 place, The prefumptions lybelled, are very far from being of that 
nature, as to be concluding to a conviction, and of that certaintie and clear- 
nefs as Law requires; al) probations in Criminals fhould be infallible, and 
certain, and if there be any meaning put upon ptefumptions founded upon; 
for proving a Crime, other than to infer a Crime, that isto be Idid hold up- 
on according to the manifeft principles of Law and Humanitie : Now the 
Qualifications lybelled are either {uct as not only can beat an obvious fenfe 
different from what is impofed, but evena probable ollie, or fuch as are vagrant 
expreflions and hear-fays, importing little or nothing, and cannot be applyed 
tothe Crimes lybelled. ai - aS Sh ng ala 

1. The « hyrurg¢on his having hedrd Shooting at a diftance, while in the 
mean time he faw no Ingagement, can eafily be applyed, either to Shooting 
from other Ships, or Shooting upon Salutation, ce. | | 

2. That he did fee the Worceffer riding in her Birth; and another Ship, as it 
were, towed to her Stern; 1. It is only conjecture, being atfuch a diftance, 
2. Itisimprobable, becaufe it isnot the ordinary way, and hazards the Ship's 
falling foul of one another. And 3. It is very ufual for two Ships to Ride 
near to one another in fuch.common Roads; which mi ght bea ground to the 
Chyrurgeon’s miftakeat fuch a diftance: PERG iO irae 

3. That he did fee the Goods lying Lumbered upon the Deck when he 
came Aboard, Firff, Itisufual in Coaft-Trading, that the Goods are brought 
by Sloops; and fo laid upon the Deck till they be ftowed. 3. This might 
be eccafioned by the Ship's drawing Water. And to what concerns the word 
Busking, and bringing Water from the Shore, it is taken notice of in the Excul- 

ation. 7 : 
‘i 4. That when the Doctor inquired what was the occafion of the Goods 
lying in confufion, Captain Madder fhould have anfwered,—-_ Damn you, Ke. 
might proceed from the faid Captain Madder’s being in a paffion, and con- 
cerned for the Goods being Damnaged, and a Tarpallion temper very ufual 
among Seamnen, = . . ! 

5- That.the Chyrurgeon, did drefs two wounded Men, firft, one is Dead, 
another is not named in the Lybel, and the Black, as the other two alfo, 
might have got their Wounds by fighting among themfelves, which is not 
unufual, and the rather that they appeated wawilling to tell the Chyrurgeon, 
of purpofe to conceal their Quarrel from the Captain. 

6. As to what is alledged to have occurred betwixt the DoGtor and the 
Linguifter; irff, It is only hear-fay. In the fecond place, there might be 
a Ship Sold to Coge Commodo, but not taken by ‘aptain Greex, andit is 
improbable he would have bought any Ship taken by Piracy upon that 

H 7. What 
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9. What is Lybelled about Reyzolds and his Sifter their miflive Letters, “is: 
far from being any Qualification. For Firft, Reynolds Letter 1s only aDouble. 
9. It is {trained to put fuch a .Glofs upon the expreflion. ( bafely Confefs ) 
to imply a Guilt, and a Guilt confefled, feing the words may very eafily’ bear 
the meaning of a falfe Accufation, and is explained by a {ubfequent expref= 
fion; That he would rather die Innocent, than Accufe any Man falfely s and 
in the beginning of the Letter, declares he knew nothing of the matter. 

@ What telates to. Hains his Intercourfe with Aza Setow and others, are 
nothing but general and ambiguous Expreflions, from which nothing can be 
gathered of the Crimes lybelled, and infers nomore than that he was ulingfome j 
{tratagems to gain his Miftrifs. 

“And as tothe Expreffion of the Wickednefs committed Aboard their Ship, 
may cafily relate to other Crimes. which ate but:too frequent in fuch Voyages. 

Asalfo, asto what was done Aboard after the Ship was in the Harbour; and 
as to the lybelled Expreffion ufed by Hains again't Captain Madder, as the 
fame is general and indefinit, relating to no particular Crime, {fo this might 
arife from fome particular Pike and prejudice againft Captain Madder. As 
to what follows anent the condition of the Cargo, when the Committee 
of the Council Unloaded the Ship, it is fufficiently taken off in the Exculpati- 
on. . 

Laftly, Asto what is lybelled anent the African Companies Seal, Firf, Te 
will not be pretended, that the Company were in uleto give their Sealtoany 
Ship whatfomever Trading by their Commiffion. 2. If any had cafually got 
the Seal, there are an hundred ways whereby the fame might have come 
to the Worcefter Crew without Piracy. ‘And 3. The Seal found Aboard and 
which is lying in the Clerks-hands, which has a Ship for itsCreft, might have 
given occafion to this miftake. ! 

It being plain, that the Qualifications lybelled, are not of that import to 
give a full Conviction, The: Purfuers Argument adduced from the end of 
Probation, whichis to find out the Guilt, and convince of the Truth, may 
be plainly taken off, that there is_no fuch convincing proof, as can fully and. 
certainly determine any Judge, but at moft refolves in a conjectural Proof, 

never to be admitted to take away the Life of Man. fattitic. ¢ pose 

The Purfuer allows, that if every one of the Circumftances fhould be taken 
feparatly, they would not be fufficient 5 but being taken jointly, and accor- 
ding to the feries of the thing, they amount to a full Proof and Convidtion, 
and this is the nature of all cumulative Probations, which is not to be dif- 
joyned, Qua non profunt fingula, malta juvant: The Purfuer does likeways 

“adduce Arguments and Authorities for a cumulative Probation, to be of this 
nature, that there needs not two concurting Witnefles for every Circumftance. 
Inanfwer to which, the Pannels do ftill plead; there is a great difference to 
be made betwixt Cafes where previoully conflat de corpore delidéi, and that 
prefumptions.are only fixed upon to find out the Guilty 5 and thefe cafes 
wan general a Crime is Lybelled, altho prefumptions may be admitted in 
the fir, yet never in the other, as is already obferved. * 2. In all Cafes, 
Prefumptions mult be {uch as leave no room to doubt, and muft not only have 
a probability with them, but a concluding certainty, which does not give 
ground to Sufpicion, but plainly and firmly convinces, which certainly can- 
not be inferred from the Qualifications Lybelled, all which either can bear a 
different conftruction, or fuch vagrant hear-fays, and indefinit expreflions, as. 
amounts to no certaia and fpecial Crime. 3. Such Prefumptions cannot be 
conjoyned, which particularly taken, are either of {mall weight, or amounts 
to very little, or that they can probably bear another: fenfe and meaning as 
has been demonftrat. And 4. As to the conjunction of a cumulative Proba- 
tion, 
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tion, there isa difference to be-made betwixt Crimes that ate continued; and 
where the Proof may‘be had from the Reiteration of the AGS, and thefe other 
Crimes whichconfift only in Factor Deed. HIS ‘coal . enol 
Tncthe fir, a: cumulative: Probation may be admitted), as-iivd Libel of 
Bribery, one Witnefs may be admitted for one Fat, another for another; and 
fo athird, which may conjoyn, altho’ there be not two concurring ‘for every 
particular Fact, if there’ be other concurring Evidences and Arguments: But 
where there isone pofitive Fa& libelled, this does not fo ‘eafily admit of a cu- 
mulative Probation, efpecially-( whichisalways to be takén along) where the 
Grime:is not {pecified and determinedasin this Cafe, and that the | zp/tm cor- 
pus deli®iishall tobe made out; So that the Texts of the Law, and Autho- 
rities: made ufe-of by the Purfuer may be eafily cleared, that either: they relate 
tocivil Cafes, ash. 3: Par. 2. dige/t.wde teftibus,; Where there mult bé a prefe- 
rence of'a civil Right ofthe one tothe other: Or ifthe Texts and Authori- 
tiesrelateto-Crimes, the mzdicia allowed by them mutt be izdudbitata & lace cla- 
riora, and do prefuppofe a Crime committed, and corpus deliééi, and tend only 
to. fix the guilt : And itis pofitively denyed, that there is any Law or Lawyers 
allowing any cumulative Probation to prove a Crime in general, wlixoz conflat 
de corpore deliitis and this isa Speciality in the cafe of the prefent Pannels: And. 
the Honourable Judge, and Lords Affefiors, are carneftly intreated to confider 
it, which does really diftinguith them from the other Cafes mentioned b 
Lawyers 3 All which relates to Delitts a@tually committed, and that the Pre- 
fumptions deduced tend only to fix the Guilt :. But when a Crime is alledged 
in general to be committed, and no fpecial Condefcendance upon what Sub-. 
ject, upon whom, and. againft whom, Prefumptions there, are not fufficient, 
without concurring habile Teftimonies 5 even fuppofing fuch a general indefi- 
nit Libel could be relevant, againft which there are abundance of Arguments 
already given 5 forunlelsa Fact be proven, even Confeflion is not fufficient 
to fixa Guilt, as muft be acknowledged by all, much lefs Prefumptions except 
the Fa& be once known. : 


The Grounds of Exculpation 


" ® S the Pannels are confident,that the Lords Judges will not find the Libels 

- fo general and fo qualified,relevant to infer the Pains of Death ; So, for 
further clearing their Innocence, they offer the Grounds of Exculpation follow- 
ing, which are either inftantly inftructed, or offered to be proven. . 

And this may be laiddown, which cannot be denyed, that prefumptio non’ 
dcli#i, exeludit prefurptiones deliti, to which purpofe. Carpz. Part.3. Qu. 123. 
Nua. 69. and inthe fame place, in dubio fenper in mitioren partens eft prefumen- 
dum, wherehe cites multitudes of Lawyers. . 

1. Thereis no reafon to fufpect the Pannels of the Crimes libelled, being 
perfonsof intire Fame, without any Imputation as to their antecedent Life. 

a. That they were under a Charter-party, commiffionatto a Trading Voy- 
age, and infurance made upon Ship and Cargo, which does remove all Sut. 
picion of Piracy, feing fuch does ordinarly affociat, and out-rig themfelves 
for thatend. Be. | 
3, A ftrong Argument of the Pannels Innocence as to Piracy, is, That they 
were upon their Voyage home-ward, tomakeaccount to their Fraughters and 
Owners of their out-ward Cargo and Returns, of all which they have exact 
Journals and Accompts, andupon their coming to Frazerfburgh, gave Advice 
to their Owners of theit Arrival, which was-infert in the publick Prints from 
London, as is ufual, and likewife fent a Pacquet over Land from Prazerfbureh 
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to the African Company in Scotland, trom Mr, Innes their Correfpondent in the 


Eaft-Indies, which is not to be fuppofed a Pirat would be intrufted with; 
Whereas, when fuchturn Pirats, itis ufually for their own profite, and fo not 
only rob others, but begin firft with their Owners, and are not found to re- 
turn to make any fuch Accompts, which isa ftronger Proof of the Pannels In- 
nocency, than any Circumftance libelled tothe contrary. 


4. Menocheus de prefumptionibus, lib.s.Pref. 59. Treating of the Prefumptions 


of Innocence, Jays down twovery pregnant, Firfi, That if the guilty Perfon 


could flee, and did not, that very Prefumption wafhes away the Guilt: And - 


gives account ofa cafe out of Luctan de amicitia, that Avtipbilus and Demetri- 
us being accufed of Sacriledge, were difmificd by the Pretor, becaufe when 
they could have fled, they did not. A Second, When the accufed Party offers 
himfelf to the Fudge, it is aftrong prefumption wf his Innocence, fince the Innocent 
fear nothing, and the guilty have always the punifhment before their Eyes. Both 
thefe favour the prefent Pannels, for the Rumour was f{pred, and came to their 
Ears fome Weeks before they were imprifoned, and yet none of them offered 
to flee; and ane Ballantive being at full Liberty amongft his Friends the time 
of the Incarceration ofthe reft, did of his own accord offer himfelfto Prifon: 

5. That the alledged Confeflion made by the Chyrurgeon, muft certainly 
labour under fome Miftake ; Becaufe, altho he mentionsthe Attack to have 
been at Callicuét,and that he heard the Ship was fold at Keiloz,which are atleaft 
Fifty Leagues diftant, and altho hewas Aboard ali the time, yet he makes 
no mention how the Ship was brought along, or anything relating toit. _ 

6. It is offered to be proven, that the Black whois alledged to be wounded 
in the AGion, was not aboard 48 Hours before the Worcefter failed from the 
Coatt of Malabar. And further, thatthe Black declared when he came aboard, 
that he got the Wound in his Arm by the Bite ofa Swake. And further, it 
can be inftruéted by Chyrurgeons, that the Wound as it well appears, is more 
probable to have been got that way than by Gun-hhot. | 

7. It is impofliblea Piracy ofthat nature could have been committed upon 
the Coaft of Malabar, and not certainly known in Exgland long before the Ar- 
rival of theShip; Such isthe exact Correfpondence, efpecially as to fuchMat- 
ters; nor could the Captain cither have traded upon the Coaft,or been received 
by the Factors and Governiours there, if he had committed any fuch Piracy; 
whereas itis offeredto be proven, thatafter the time libelled, he was afhore 
kindly Entertained, exchanging Letters with the Governour of Awjango, and 


had Inftructions and Recommendations fromthenceto the Governour of Fort- 


Willian wpon the Coat of Bengall, whither he was obliged to go for Re-fitting 


his Ship, and {topping the Lake, which he could not conveniently do at Mala- 


bar, becaufeof the want of Timber, Cordage and Money to be takenup upon 
- Bottomrie. : . 

8. It wasaflerted bythe Fifcal inthe Time of the Tryal, that the A@ion 
lafted two days anda half, which is a moft improbable Storie, for either the 
Night would have feparated,or the Ship attacked might rather have run afhore, 
than fallintothe Hands of Pirats. Rie 

g. That the Word Busking libelled as a Term, fignifying a Ship preparing 
toFight, has a quite different ConftruCtion inthe ordinar Acceptation among 
Sea-men, and fignifies, bearing clofs upon the Wind by a prefs Sail. 

10. It is offered to be proven, that their Water was {taved on the Coatt of 
Malabar in a Storm, and not by Busking asis libelled. 

tr. And to redargue the Circumftance libelled, that the Goods were not 
right Stowed , It’s acknowledged the Ship was fix Months in a Harbour at 
Bengall after the libelled Engagement, and _ there Loaded and Unloaded; So 
that they had all opportunity to ftow the Goods as they thought fit, and ae 
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ry 
tainly they were {towed as fuch Goes cloalty are, which cannot be preft witlis 
out Damnage. | | 

12. That the whole inward Loadning does not amount to a Value beyond 
what might be reafonably expected from the outward Cargo, ina Trading 
Voyage to thefe Places. | : 
~ And Laffly, That in Fannary preceeding the time of the alledged A@ion, 
there was aProteft taken by the Pannels againft the Governour of Cochiz, for 
not allowing the Ship Worcefter to be Re-fitted there, which fhe extreamly need- 
ed before fhe could return to Exrope, and fo was in no capacity, either to Fight 
or take a Ship, (as is libelled) in the Months of February,March, April or May 
thereafter, and was a Ship fheathed with Lead, and therefore altogether un- 
fit for fach an Action ; as alfoa flow Sailer, and has not the leaft Mark of any 
Gun-fhot upon her. 

So that upon the whole Matter, the Qualifications libelled, being fo weak 
and conje&ural, and the Prefumptions of Innocency, fo {trong upon the other 
hand; It is confidently expected, that the Honourable Judge and Lords Af 
feffors will reject the Lybels, and let the Pannels go free, which they expe& 
from the Juftice ofthe Nation, and the Humanity with which they arein ufe to 
treat all Strangers. 


An ANSWER 10 the Fifcals Citations ; 
With the Counter-Citations for the Pan- 
nels. 


-E-HO’ the Doétors differ about the Force of Pre{umptions, and the Effect of 

® §=Probation ab Indiciis & Argumentis,yet they all agree,that Paralels drawn 

fom Civil Caufes to criminal Ones, are not univerfally to be admitted. Now 

the Fifcal cites L,3.§. 2. de teftibus, for evincing that Prefumptions, [ndicia 
& Argumenta, are to be received. | 

This Law is taken out of the fourth Book de Coguitionibas, written by Calli- 
firatus, the which Book only treats of Civil Cafes, as is manifeft from the 
Titleofthat Book, difpers'd in the ff: and congefted by Labitrus, to whichT 
refer. Wherefore this being a Refcript of the Empetor Hadrian, in a civil 
Caufe, can never be applyed in a Criminal One. 

The next Citation is, /. 22. C. ad 1. Cor. defalfis, which is a Refcript of the 
Emperor Conftantine tothe Governour of Rome, about a forged Writ. Nowas 
the Law fays, fuch Forgeries canonly be difcover'd by Collation of Writs, Ar- 
guments inferr’d from thence and Witnefles; Andit is wellknown that in our 
Law, we have two ways of Improbation, the Direct and the Indirect. Now 
to apply that tothe Crime of Robbery or Murder, which mutt be proven Ligui- 
diffime, and not by Writs, feems very Anomolous. Befides, Crimes according 
to their different Nature, mult be diverfly proven, fome by Ear-witnefles, as 
Blafphemy, Herefy, Curfing of Parents, ec. Others by Eye-witnefles, as Rob- 
bery, Murder, @c. and the Witnefles competent for proving the one Crime, 
are not fo in the other. 7 

The third Citation is out of Aztonivs Mathaus de Criminibus, ad lib. ff. 48.172. 
'15.C.3..N. 4. The Fifcal citesthe latter end of this Section, but omits to fet 
down what the Author refers to inthe C. 6. of that Title, the doing whereof 
willferveforan Anfwer. The Pofition is, Uzus teftis non eft audiendus, at fe 
arguracnta aliaconcurrant, audiendus eft. Now thefe argumenta mult be taken out 
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of the C. 6. of that Title. dnivoetetcge off alind quanratio que vei dubis fa- 
cit fide, & eff vel neceffarinm vel contingens;Neceffarina, cujus confequentia necel~ 
faria eft, veluti coiviffe eam qua peperit, furtune feciffe, qui vem furtivam eerens de- 
prebenfus eft. Contingens, cujus confequentia probabilis eff, veluti, cadens feciffe, qui 
crnentatus eft, The Aelciel Argument obtains,in Criminal as well asin Civil 
Cafes 5 But the contingent.one, which the Lawyers calla Prefumptionis not 
offuch force ; However, our Author is of Opinion, that Contingentia Argu- 
mcuta quanquan fingula fidens non factant, plura tamen conjunEa crime manifefea- 
“re poffunt. Rexeuno atque altero exensplo declarabinms, occifus oft calendis Mevius, 
Titius perenzpti inimicus futt eden: fepins won folum tnterminatus, (2 infidiatus 
eft, cum deprehenderetur tifdem calendis in loca cadis, crientatus, cure gladio cru- 
ento, ad menfurane vulneris faéo toto vulin expalluit, iuterrogatus wibil refpoudit, 
trepide fugit. Hic fingula quidene argumenta infirmiora funt, univerfa tamen cadis 
autorere ‘Titium evidenter defignant. Siizile eff illud, Clodius cum Pompeia, 
nudus cum nuda repertifunt in eodem cubili, pretersit id mowmentuns quo turpitudo 
pevfict potnit. Fame olimille mulierens deperibat, ad fuprium per dsteras follicttave- 
rat. Quis dubitet utrumque adulterii damnare 2 Now there being in the pre- 
fent cafe no fuch Prefumptions as thefe are; The Rules laid down by this 
Lawyer Mathens, thew the Circumftances lybelled are not relevant. 

The fourth Citation is from Gail, 1. 9. Obf. 66. N. 12. The fetting down 
of the Title of the Obfervation, which is, ‘Jus venandi an fervitus fet realis, vel 
perfonalis, and alfo the Apoftile of the §. whichis, iz seateria decimarny tefies 
fingulares probant, does thew, that the Matter there Treated js Civil, and not 
Criminal. Andmany things are allowed in civil Cafes, which are not in Cri- 
minals. 4, Mathews ad lib. ff. a8. tit. 15. de probationibus, Cap. 2. Num. 1. Qui- 
cunque teftes in caufts civilibus effe non pelfunt, us nec in Crininalibus teRimonii > 
dittio eft: at non contra, quicungue tn caufis civilibus audiuntur, ii etiam in crinzi- 
nalibus audiend: funt. Graviora enim criminalia jedicta civilibus funt, ideoque 
teflivime major deletus adbibendus eft. And the Authorilluftrates this Doétrine 
by Examples fet down in that Chapter. 

What hasbeen faid, will ferve to Anfwer what is cited out of Gizrba and 
Mafcardys. | 

The Citation from Carpzovins’s Criminal Practicks, Q, 123. N.57. is imper- 

fectly excerpted: For I thall give no other Aufwer, than what is in the fame 
place from N. 55. to.N.s9. Probantur. etiam Indicia ad Lortwrams per unicum 
Leflem, in Caf quo plura Indicia fomul concurrunt, Super quilus Teftes excaminati 
divevfimodé depouunt, acunus de uno, alter de alio, tertins etiam de alio teflificatuer 
Lum enin omninm TeRiificatio fineul jun&a verifimiliter facit de Reo, qua propterea 
Jub tormentis interrogari potelt. Ete enine hac de re non omoni ex parte Interpp, 
conveniant, nec defint qui Alfertionem banc feapliciter rejiciant, Teftefque hofce, ut 
frugulares conjungendos non effe autnment, eo quod finguls Teftes haudquaquam fidems 
faciant 5 Vevilfimum tamen eft, plures imperfettus Probationes in caufis Capitalibs 
coajungendos effe ad plenane Probationem faciendam, quoad effedum Lorquendi : 
Quod Comuuniter Dd. placuiffe, licet namque unicune fudicinm ab uno Tefte proba- 
tun, Sexziplenam Probationem G Fidem ad Queftionem de Reo habendam-non 
faciat 5 Secus tamen res fe habet, fi plura indicia concurvant, CG» conjundtine Renn 
aggravent, quorum unumquodque per Leftens fingularems probetur. Naw una Prax 
Jumptio diam adjuvat, plurimaque Indicia conjunita Fidem faciunt. 

Quod ipfum tamen non aliter accipt velin, quam hifce tribus concnyrentibys, 
Primo, ut Teftes font omni exceptione majores & Idonei' ac Vite Probate, Secundo, 
ut deponant fuper Indictis proximis delitto, nom etiam Super valde réemotis Indiciz. 
Lertio, Indicia faper quibus Teftes ifti_fingulares deponunt funt plura, & talia gue 

veddunt Auimume Judicis quafi certun quod Reus deliquerit > Quorum alterutrum fe 
eficiat, aullumin Fure habeant Effetuwe. 1) TRA wh i re 
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The Prefumptions in Switon’s ‘Cate were notin the Indi@ment, b 
Probation, and feem to have been very preena 
lybelled againft Captain Green are mott remote, 
But to put this matter in its trueLight, the Honsurable Judge and Afleffors. 
| are defir’d to Remember, That Prefumptions never re{pect the Deli@, or the 
| Corpus Delifi, but the Delinguent, and the Paton ofthe Accufed: For as 
Menoch. de Prefiemapr. L. x. X 8. N. 2. very well fays, Prefumptio verfatur circa 
| id quod ceftune eft, fed tgnoratur qualiter geftum. Now, in the Opinion of all 
Lawyers, Deliétuin debet elfe mani fellins. jilids Claris, Sententiaruns Lib, _g. 
Q.4. Sciendum eft antes quod in onzuem Cafim aunguan debet Fidex procedere ad 
| aliquem a@une, nif pris illi conftet Delicfnin ipfirin fui fe commiffum. And inthar 


| place, illuftrates this DoGtrine by Examples, aid the Authority of other 
at Queltion being, 
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| Lawyets, to which I refer. His Sentiment in the end of th 
| Ex ubi conftet Scelus non interveniffe, filebit Proceffis. 
So that ubi conftat de delitfo, the Doubt and Controverfie arifes 
: Delinquent,fo as it is uncertain who is the perfcn Guilty, or the Committer of 
this Crime, whether it be Robbery, Piracy,jor Mutder.” Thofe who admit of 
Probation per Indicia Argumenta, diftinguith thefe into Prox ima & Remota, 
and to each of them give a different Efe in Law, Carpz. D120. N. 6, 
lydicium dofinitur argumentum delifi Pérpetratt demonfirationm, feu Indication, 
Idem, 2.191. Nit. Indicia propingua ac certa, quorum unuimquodque per fe fufficit 
| ad Torturam. Hujus generis Indicia non verifinilia ac probabilia fed certa, non — 
| devia aut perfunoria fed urgentia, now dubia aut aquivoca, que wultipliciter intep- 
| pretari queunt, fed concludentia, Gad Deliéum inferentia funt, G Crimiyi quafe 
| inherent, ita ut tis apparentiows, wibil nifé Rei Coufelfio deeffe videatur. And N. IA. 
| & feqq. Ut Indicium emiplene Probationis per fe folum fufficiens & idonenm fe 
4d Torturam tria vequiruntur, i. Ot Teftis ille unicus fit omni exceptione major. 
| 2. Ut hic Teftis deponat de atu iminediato, quod fieri mtelligitur, fe Teftis fue 
alfertionis vationem per fenfum corporeum rei convententems reddat, quod nempe ipfe- 
met DeliFum ab accufato perpetrari widerit vel piclens intexpilerit. Quare, fi Teftis 
non de ipfo Crimine deponat, fed de aliqud deta ad Delictur proxime accedente, 
( Indicium Sifficiens non facit. Skeuti hee illiys Teftinonium idonenm ac fufficiens 
eft, qui deponit de Delicto, quod in occulos cadit, Gpationen reddit Ap alio fenfu. 
: Ot Leftis verbis dilicidis & indubitatis de Crimine teftificeter, After which 
our Author gives Examples, and it isto be obferved, That thefe Indicia are 
requird in order to Torture; for they are not, in this Authors Opinion; 
| fufficient to Condetin, untets they, be Certiffizsa, Tndubitatifima, & Luce 
| Meridiana Clariora, in which Cafe they have the Effect of a compleat Proba« 
| tion. : tay, ? 
| The Indicia Remota, which are alfo term’d, Dubitata, Semiplena, quae rent 
verame effe argtitnt, non Semper fed plertmgue tantum, unde etians w0n dickntuy 
fimpliciter certa Indicia, fed verifimilia & probabilia, feu veluti certa Indicia. And 
thefe Cumulatively and in great number concurring, may bring aPerfon to 
Torture, but neverto Condemnation, 
| Now, by applying this general DoGtrine to the Indi@ment, itis Fetris In- 
contraverfi that the Delictum it felf, cannot be proven per Indicia & Prefittop ti- 
| owes: And astothe Pannels, tho a Delict were proven per Teffes ont 
exceptione majores, yet it will appear, That the Circumftances lybelled, do not 
| deferve the Name of Indicia; and tho they fhould be allow’d that Compella- 
tion, yet they are, Renotiffima, and by confequence, can"have no Effect as to 
| Condemnation. + RES een re ay 
As to the Additional Cottelufion, that the Ship and Cargo’ fhotld be’ 
Efcheated, the Fifcal cites awrong place, and fuppofes the cafe to be what 
itis not : But feing he values Mr. Molleys Authority fo much, his Opinion 
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in this matter, as expreft in the fame a ste, C. 4:8; 21,722: 1s thus, By 
the Law Marine, if Goods are taken by a Pirate, and afterwards the Pirate 
attacks another Ship, but in the attempt 4s conquered, the Prize becomes 
ab{elutely the Captors, faving the account to be rendered to the Admiral 5 
and it is accounted in Law a juft Caption of whatfoever may be got or taken 
from fuch Beafts of prey, be the fame in their own or in their Succeffors Pof- 
feffion. But then an account ought to be rendered to the Admiral, who may 
(if they happen to be the Goods of the Fellow Subject ofthe Captors, or ef 
Nations in Amity-with his own Soveraign ) make Reftitution to the owner, 
the Coftes and Charges, and what other thingsin Equity fhall be decreed to the 
Captor, firft confidered and deducted. 

-§. 22. By thie Statute 27. Edward 3.Cap.13- Ifa Merchant lofe his Goods at 
Sea, by Piracy or Tempeft ¢ not being Wrackt) and they afterwards come to 
Land, if he can make Proof they are his Goods, they fhall be reftored to him 
in places Guildable by the Kings Officers, and fix Men of the Countrey. 

This Lavv; hatha very near Relation vvith that of the Romans, called de 
Ufucapione, or the Atinian Lavvs for Atinins enacted, That the Plea of Prefcrip- 
tion or long Pofleflion, fhould not avail in things that had been ftollen, but 
the Intereft that the right Ovvners had, fhould remain perpetual : The Words 
of the Lavy arethele, Quod furreptuweft, ejus ret Auterna anderitas effet. Where 
by Auoritas is meaned Fus. Douzinit. 
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CURIA JUSTICIARIA Supreme Curie Admi- 


valitatis tenta in Pretorio, vel nova Domo Seffionis burgt de Edinburgo, decimo 

tertio die Menfis Mattii 1705.per Fudicen dike Curia, per honor atilfrmos viros 

Joannem Comiten de Loudoun, Joannem Dominum de Beilhaven, Dominos 

Robertum Dundafs de Arneftoun, Joannem Home de Blackadder, & Joan- 

nem Cockburn de Ormiftoun A/efores. . 

| Curia Legitimé Affirmata. 
Tntran. , 

Captain Thomas Green Commander of the Ship called the Worcefter, now 10 
Bruntifland Harbour. £ | 

Captain fobx Madder Chief-mate of the faid Ship. 

Fobn Reynolds Second-mate of the faid Ship. ey 

Thomas Linfteed Afiftant to the deceatt Supercarge of the faid Ship. 

Fames Burn Boatfwain of the faid Ship. 

James Simpfon Gunner. 

Andrew Robertfon Gunners-mate. 

Fobn Bruckly Seaman. : ‘4 

George Kitchen Seaman. : | aor re 

Henry Keigle Carpenter of the faid Ship. ae 


— George Haines Steward of the faid Ship. 
* Samuel Wilcocks Chyrurgeon’s Mate. 


George Glen Seaman. 
Alexander Taylor Seaman. ce; 
And Jobn Bannantyne Seaman in the faid Ship. 
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“Aliof them Indi@ed and aceufed at the Inftance of Mr. Alexander Higgins Pro: | 
curator-fifcal to the High Court of Admirality,for the Ctimes of Piracy, Robbe« 
rie and Murder, in manner mentioned in the two feveral Indi&tments raifed a- 
gainft them thereanent, before infert in the Court holden the filth of March in- 
Stant- soe : . eh Ree: 
PURSUERS. Procurators in DEFENCE, 


Mr. Alexander Higgins Prociwator-fifcal. Sir David Thoirs, 
Sir Fares Stuart Her Majefties Advocat. Sit Walter Pringle. 
Sir David Dalrymple and Mr. Williaw = Mr. David Forbes 


Carmichael Her Majefties Solicitors. Mr. George Alexander. 
Sir Patrick Home. Mr. John Elpbinftor. ' 
Sir Gilbert Eliot. . Mr. ‘ohn Spot{wood: 
Mr. Alexander Mackleod. Advoeats. 
Mr. Francis Grant. 

Advocats. 


The Libels and Informations for both Parties being read over in prefence of 
the faid Judge and Affeffors, and in prefence of the Pannelsand Affizers. __ 

The Judge and Afleffors having advifed both the Indictments .purfued by 
Mr. Alexander Figgins Procurator-fifcal of the High. Court of Admirality, a- 
gainft Captain Thomas Green, and the haill Pannels in both Indictments, with 
the forgoing Debatethereupon ; They find, that Keigle and the other Pannels 
in the firft Indictment cannot be delayed in their Tryal, on pretence, that Cap- 
fain Gree# as their Commander ought to-be firft difcuft,; And therefore repell 
the firft dilatory Defence : And find, that Reynolds being lybelled againft as 
focius criminis, and there being noSpeciality or particular Ground of Exculpa- 
tion proponed, why he fhould be previoufly tryed, therefore repell the fecond 
dilatory Defence proponed for Captain Green and thefe in the Inditment 
with him, andrepell the Objection againft the generality of the Indi@ment, in 
tegard of the Nature oftheCrimes: And find the Crimes of Piracy, or Rob- 
bery or Murder, as libelled, being proven by clear and plain Evidence, relevant 
to infer the pains of Death, and Confifcation of Moveables, referving the Con- 
fideration of the additional Conclufion of the Libels until the Verdict of the 
Affize be returned; and repell the other Defences proponed for the Pannels, 
and remit the whole to the knowledge ofan Affize. 


ROT. FORBES f. P. A 


The Judge of the High Court of Admirality and Affeflors continue the Dyet 
at thefaid Mr. Alexander Higgins’s inftance, againft the forefaid haill Pannels 
till to Morrow, being the Fourteenth inftant, at eighta Clock in the Morning. — 
And Ordains the Affizers and Witneffes to attend then, ilk perfon under the 
pain of 200 Merks, and thePannels tobe carried backto Prifon. 
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CURIA FUSTICIARIA Suprema (aria 
Adurivalitatis tenta in Pretorio vel nova Domo Seffionis Burge de Edinburgo, 
decinzo quarto die Menfis Martii 1705. per Fudjcem dike Curia, per Poke 
ratiljimos vires Joannem Comitem de Loudoun, Joannem Dominum de Beil- 
haven, Dominos Robertum Dundafs de Arniftoun, Joannem Home de Black- 
adder, @ Joannem Cockburn deOrmiftoun Affefores, | 

? Curia Legitime Affirmata. 

Intiran. , fe pr 

Captain Thomas Green Commander of the Ship called the Worcefter, now in 

Bruntifland Harbour. ae : 

Captain Joh Madder Chief-mate of the faid Ship. 

Fohn Reynolds fecond Mate of the {aid Ship. 

Thomas Linfleed Afliftant to the decealt Supercargo of the faid. Ship. 

James Burn Boatiwainot the faid Ship. "3 

Fames Simpfon Gunner. Jeet, 

Andrew Robertfon Gunners-mate. | are e 

ohn Bruckly Seaman. 

George Kitchen Seaman. 

Henry Keigle Carpenter of the faid Ship. 

George Haines Steward ofthe faid Ship. 

‘Sanmel Wilcocks Chyrurgeons-mate. 

‘George Glex Seaman. | 

“Alexander Taylor Seaman, and 

‘Jobo Bannantine ScamaninthefaidShip. — - 


wa PURSUERS. _ Procurators in DEFENCE. | ei 


Mr. Albcander Higgins Procurator-fifeal. Sir David Thorrs. 


Sit Fames Start Het Majettics Advocat. ‘Sir Walter Pringle. 
~ Sir David Dalrymple and Mr. William Mr. David Forbes. - 


Carmichael Her Majetties Solicitors. © Mr. George Alexander: Vegh 
“Sir Patrick Flome. “Mr. ‘ohn Elphinfton. 
Sit Gilbert’ Eliot.” Pigs Mr. Fohn Spotfwood. 
© Mr. Alexander Machleod. i hd oa 


Advocats. 
M. Francis Grant. Advocats. © lotr Sal 


“. Archibald Driveminad Skipper in Leith. “fames Marjoribanks Merchant in E- 
 Fobr' Findtayfon Skipper in Borroftoun- ‘dinburgh. y bri: 
ace ee ee “0 Bulypaivedd Marjoribanks of Halyards. 
Mark Stark Skipper there. Sir James Fleeming of Rathobyres. 
james famifon Skipper in Queensferry. Fames Gordon Senior, and 
-—tobn Mathie Skipper in Preftounpans. Robert ForreftMerchants in Edinb. 
ry ) Robert Innes. 


AarVw ! Robert Walmood. ; 
William Blackwood. 
George Clark and 


William Neilfon Merchants in Ediabist 
sy ; an ia | The 


J 


z a x ~ Mise 


C39 ) 


The Affize. lawfully Sworn, and no Objection of the Law in the cons 
trary. ye | 7 | 


Mr: Alexander Higgins the Purfuer, for 
Probation, adduced the Witnefres after 
Deponing, Viz. 


NOmpeared Axtonio Ferdinando Cooks Mate of the Ship the W% orcefter, 
which was Commanded by Captain Thomas Green, Aged twenty four 
Years or thereby, unmarried 5 with Captain George Yeamean Merchant in 

Dundee, Sworn interpreter: And the faid Axtonio Ferdinando being folemnly 
Sworn, purged of partial Counfel, Examined and Intetrogat upon the Libels 
or Indictments, And being Interrogat if he Believed in GOD, and if he was 
a Chriftian, Depones, That he believesin GOD, and that he was Born of 
Chriftian Parents, and is a Chriftian himfelf. And being Interrogat upon the 
Indidment, Depones, That at Callicoiloan upon. the Coatt of Malabar theDeponent 
did come Aboard the Sloop belonging to Captain Green's Ship called the Wor- 
coffer, at which time the Deponent did enter to the Service of Mr. Loveday 
Purfer of the faid Ship, and the. Deponent cannot be pofitive of the time of 
his coming Aboard, but believes it was about two Years and a half fince, and 
went in the faid Sloop from Callicoiloax to Keilow,from thence to Cocheene, and 
from Cocheene to Calle:ut, and from that to Tillicherry; And Depones, that 
upon the Coaft of Malabar thereafter he did fee an Ingagement betwixt 
the faid Sloop, the Ship the Worcefter, and another Ship failed by white Men, 
{peaking Englifh, and the faid Ship did bear Exglifh Collours. And being 
Interrogat by the Pannels, what were the Collours the faid Ship did bear, 
Depones, that they were of White, Red and Black like to thefe thatthe faid 
Captain Green's Ship did bear ; And that firft the faid Captain Green, the 
Merchant, and Mr. Loveday went Aboard the faid Strangers Ship, and ftayed 
for about the {pace of a Glafs,.and then returned Aboard the Worcefler, and 
then did Man the Sloop of the faid Ship. the Worce/ter. with about twenty Men, 
whereof were Captain Greew himfelf, Mr. Loveday, and the Supercargo, the 
‘Carpenter and Gunner, andthat the Gunners Name was James Simpfon, whom 
the Deponent knows and. points to at the Bar; And that there were four 
Guns and two Patteraroes Aboard the faid Sloop, and thereafter Captain 
Madder came Aboard of the Sloop, and: that they did Ingage the faid other 
Ship for the firft and fecond days, and upon the third day the faid Ship was 
Boarded by thofe inthe Sloop, who when they came Aboard, did take up thofe 
-of the Crew of the faid Ship from under Deck, Killed them with Hatchetts, 
-and threw them over Board: And that CaptainGreez, Captain Madder, and 
‘Fames Simpfon the Gunner were three of thefe who went Aboard and Killed the 
-Men. And Depoues, that the Ship the Worcefter came up during the {aid In- 
gagement, and did Fire at the faid Ship, but thefe in the Worcefer did not 
‘Board her: And the Deponent believes that the Men who-were Killed“and 
‘thrown over Board as faidis were about Tenin Number ; and Depones, that 
there were but few Goods Aboard the faid taken Ship, which were carried 
Aboard the Woreefter, and amongft the reft he minds of fome Chiza Root, and 
Depones, that the faid Ship which was taken, was Sailed by fome of the Crew 
ofthe Worceffer, and carried: to Callicoiloan, and there Sold, and that the faid 
Ship-was aottyed with a Tow to the Ship Worcefer: And the Deponent 
3 K 4 a knows 
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knows not what Men were Killed Roe Ane Sloop or Worcefter, or if any were 
Killed, but the Deponent himfelf was Wounded in the Arm, and which 
Wound he now fhows to the view ofall. Depozes, thatCaptain Madder told 
the Deponent, that ifever he did tell any Perfon, either white or black of 
the faid Ingagement, that he the faid Captain would Kill the Depoenent, 
and heave him over Board. Depowes, that the Uppet-coat which the Depo- 
nent prefently,Wears wasfound Aboard ofthe faidtaken Ship, and which the 
Deponent has keptfince that time. Depones, that during the laid Ingagement, 
Haines, Bannantyne, Bruckly, Wilcocks, Burn, Robertfon, Glen, and Taylor, 
eight of the Pannels were Aboard the Ship the Worcefter, and that Keigle, 
Kitchen, and Linfteed were Aboard the Sloop with Captain Green, Madder 
and Simpfor; and believesthat Reyzolds was then afhore at Callicoiloan ; and 
Depones that the faid Ship was Sold to a King in Malabar, and that the Man 
who Bought the faid Ship bears a Malabar Name, whofe Servant is called 
Coge Commodo;. And Depones, that the faidIngagement hapned between 
Tillicherry and Callecut, upon the Coaft of Malabar. And A cise That he 
cannot pofitively tell how many Guns the taken Ship did bear, but thinks they 
were about twenty, {mall and great. And the Deponent believes that the In« 
gagement hapned about a Moneth after the Deponent went Aboard of Captain 
Green's Sloop, and cannot be pofitive when the Ship the Worcefter did Ingage 
the faid taken Ship, whether firft, fecond, or third day. Depones, that the 
_ Ingagement was by way ofarunning Fight. Depozes, that he knows not who 
did Sailinthe faid taken Ship toCallicoiloan. Caufa Scientie, the Deponent 
was Aboard the faid Sloop during the time of the faid Ingagemient, and 
{aw and heardas he has deponed and this isthe Truthas he fhall anfwer 
to GOD. Depones, he can Write after the Malabar Character: And. this 
Depofition is aJfo figned by the faid Captain George Yeaman the Sworn Inter- 
reter. 
P Antonio Ferdinando. 
Geo. Yeaman:. 


ROT. FORBES. 


Ompeared Charles May Chyrurgeon of the Ship the Worcefter, Comman- 
ded by Captain Green, Aged twenty fix Years or thereby, Unmarried, 
who being folemnly Sworn, purged of partial Counfel, Examined and 
Intetrogat upon the Libel, Depoxes, That he was Aboard of Captain Greems 
Ship the Worceffer, and went from Exgland with lier, That when the faid Ship 
went to the Coaft of Malabar, the Deponent was fet afhore at the Ibeck which 
is the Landing Place, and from thence went up fome Miles to Callicosloans 
and fometime thereafter about a Fourthnight, the Deponent did hear the 
Fireing of Guns as at Sea, and did meet with Coge Commodo, who was Merchant 
to the faid Ship, and Bought fome things from them, with Francifo de Olivera 
the Liriguifter of the faid Ship, whohad come that day from the Jbeck, and 
that the Deponent asked him what meant the Shooting, and that the faid 
Coge Comodo and Francifco de Olivera anfwered the Deponent, That the Worce- 
{ter Lad gone out and was Fighting at Sea with another Ship. And Depones, That | 
the next Morning the Deponent came to the Shore where he did {ee the Ship 
the Worceffer riding in her Birth, that js much about the fame ; place where 
fhe had lyen before, and that the faid place was about four Miles from the 
Shore. Depoues, That there was then another Veflel riding with the Worcefter 
at her Stern. Depones» That about fome timethereafter,in the fame Morning, 
the Deponent did fee the Long Boat of the Worcefter coming to the Shore in 2 


great hafte, and that when the Boat Landed, the Deponent asked the Me 
. Wilas 
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what was the matter that brought them afhore, it not being ordinar for Boats 
to come over the Bar, by reafon of a great Sea; And the Men anfwered, 
. That Captain Madder had fent them afhore fora Pinguetta ( which is the 
Name ofa certain kind of Boat) with Water, becaufe they had {pilt and 
ftaved all their Water Aboard, and that they had been Busking all Night, 
which the Deponent underftood, meant that they had been at {ore Labour, 
and Fatigue, as if their Ship had beén driven from her Anchor, and bearing 
“up again. Depones, That he did not {peak at that time with the Men in rela- 
tion to any Fight, but that the faid Men told him they had brought a Ship 
in with them, and that the Deponent made no ftay at the Shore, but returned 


immediatly to Callicotloan where his Patients were. Depones, That five or fix ’ 


days thereafter, the Deponent went Aboard the Worcefter for {ome Medicines 

which he wanted for the ufe of his Patients, and that when he came Aboard, 
the Deponent faw the Deck of the Worcefter Lumbered with Goods, and five 
or fix Chefts alfo, and fome Balls of Goods: .And that the Deponent did then 
fay to Mr, Madder, Seignior, What have you got there, you are full of Bufi- 
nefs: And that Mr. Madder did then Curfe him, and bid him go mind his 
Plaifter Box. And Depowes, That the Deponent was afterwards informed that 
the Ship which was riding at Stern of the Worceffer; was Sold to Coge Commode 
the Ships Merchant at Kezlow River, and the {aid Ship was brought there by 
a part of the Worceffers Crew, who immediately left her, fo foon as they 
had brought her toan Anchor, or otherways fixed her: Depones, That the 
Linguifter likeways told the Deponent, That Coge Comodo complained he 
had bought the Ship too Dear, and that he faid he had bought one the Year 


before Cheaper, tho four times the Value. Depones, That fome time thereafter 


the Sloop came down the Coaft, and that Avtonio Ferdinando was {ent afhore 
to the Deponent at the Ibeck, and that the faid Avtonio Ferdinando the Black 
was Wounded inthe Arm, and that the Deponent did take off the drefling of 
the {aid Wound, and found it to be a Fracture, and that it lookt as if the 
Wound had been occafioned by a Gun Shot, and that the Deponent asked 
the faid Aztonio Ferdinando the Black, who had drefled the Wound, or fet 
his Arm, and that the {aid Black did tell the Deponent, that he was fet afhore 
at Cocheene, and there drefled bya Dutch Chyrurgeon, And Depoves, That 
fometime thereafter, he went Aboard the Worcefter, and called for the faid. 
Black, and any other Perfons that were Ill, and there came to him to his 
Cheit,, Du#can Mackay, and another which the Deponent thinks was.Edward 
Cumming, but cannot be pofitive, and that thefe Perfons were alfo Wounded; 
and that the faid Black waslikewife there. And Depavzes, That hedid ask his 
{aid Patients how they came by their Wounds,andthat Mr.Madder hearing the 
Deponent ask Queftions, he came to the Deponent, and bid him ask no 
Queftions, and likeways difcharged the Patients to anfwer the Deponent any 
Queftions upon their Peril: And the Deponent then faid to Mr. Madder that he 
had noCommand over him, and that Mr. Madder anfwered that he would g0 to 
one whohad Command over the Deponent ; And that the faid Madder went: 
upaccordingly, and thereafter returned and ordered the Deponent immediatly 
afhore, and the Deponent was accordingly carried afhore in the Pizgvetta that 


was lying by the Ships fide. Depowes, that all this which thedeponent has be- 


fore deponed upon, did fall out about the Months of Fanuary or February 1703 
Years. Depones, that while theShip the Worce/ter was going up the Coaft of 
Malabar, Mr. Linfkeed one of the Crew was left at Keilox, which was near. 
Seven Leagues, or about twenty one Miles from Callicoiloan, and that the faid 
Linfteed wasieft there with one Mr. Hammond, to take care of fome part of 
the Cargo which wasto be put aboardof the Ship. Depones, that he did not 
See the faid Mr. Linfteed at Keilon, but only heard that he was left there, ant 

| L remained 


i 
| 
| 


i 
t 
| 
: 
4 


ae ¢ 42 ) 
remained there as the Deponent heard till the Ship came back. And depones, 
that the thooting which the Deponent heard was before the Ship came back, 
as he has already deponed 5 And depones, that thereafter during the Voyage 
he never heard the Crew, or any of them talk oftheir taking a Ship : Depones, 
that whilft the Deponent heard the faid fhooting, Mr. Loveday and Mr. Otlay 
were afhote at Callicoiloan;, and Depones, that when the Worceffer failed from 
England, the Crew was ‘about 35 or 36 in Number. Depowes, that while the 
Deponent was aboard, the Ship went no further up than Callecnts*and depoues 
thatthe Reafon how le knows Mr. Hammond and Mr. Linfteed were afhore at 
Keilon was, that he heard theSwpercargo defire the faid perfons to. go afhore and 
take care of fome part of the Cargo: and depoxes, that he was but two or 
three Hours aboard after he heard the Swpercargo give the faid Order, and 
faw not the faid two perfons Hammond and Linjteed go athore. And depones 
that it wasin the Ship the Worceffer's going up the Coalt of Malabar that the 
Deponent heard the fhooting. Depoves, thatuponthat Coaft the Ship fprung 
a Lake,& did from thence fail to Bengal,in order to have the fame helped; And 
depones that he knows not how many Leagues there was betwixt the place 
where the Laké {pring &Beregal,but that 1t was about 5 Weeks failing: Depones, 
that He knows not theReafonwhy the Ship was not brought in to fome placeon 
the Coatt of Malabar for being re-fitted, Depowes, that when the Deponent 
came aboard from Callicoiloan, and that the Ship weighed Anchor, and {ail- 
ed ta Cocheene, and from thatto Callecut, and thereafter came back the fame 
way: Depawes, that there were fome Goods put aboard the Ship from Calle- 
cut, but none at Cocheene as the Deponent remembers. And further depones, 


“that when the Deponent returned, he found Mr. Hammond and Mr. Linfleed a- 


fhoreat Keilow. Catfa feientie pater: And this isthe Truth as he fhall anfwer to 
GOD. | : 

, Charles’ May. 
“ROBERT FORBES. 


ag NOmpeared Antonio. Francifco Servant to Captain Thomas Green Commander 
C of the Ship the Worcefter, aged 22 Years or thereby, unmarried; with 

Captain George Yeaman Merchant in Dundee his Interpreter, and the faid 
Antonio Francifco being folemnly Sworn, purged of partial Counfel, Examined 
and interrogat'upon the Libel ‘purfaed by the Procurator-fifcal againft the faid 
Captain Greev, and the other Pannels, Depoxes, That the Deponent believes 
there is a GOD, and his MiftrefS at Pegu caufed Baptize him a Chriftian, and 
he ownstheChriftian Religion, and he came to the Service of Captain Green 
at'Delagoa. Depoves, That upon the Coaft of Malabar,while the Deponent was 
aboard of the Worceffer, he heard fomethooting of Guns from aboard theWor- 
efter, to the Number of ‘ix or thereby, and that the Deponent in the mean 
time was chained and nailed to the Floor of the Fore-Caftle in thefaid Ship, 
andohe heard no thooting from. any other Ship. Depoxes, that two days after 
the Deponent heard the {aid fhooting, : he faw fome Goods brought aboard the 
faid Shipahe Worceffer, and which Amtonio Ferdinando the other Black told the 
Deponent, vere brought from another Ship which they had taken 5 And like- 


- wife'the faid Black told the Deponent, that at the fame time Captain Madder 
had given forme Rack, id ef Brandy to the Men, ‘and at the {fame time, the o- 


ther Black told the Deponenit likeways, that there were Ten men of the Crew 
of the taki, Ship killed when flee was taken, and that the faid Black did let 
the Deponent ‘fee a’ Plaifter on his Arm, upon which he faid he had got a 
Wound by a Shot while in the Sloop taking the other Ship, and that he told 
the deponent that the faid Ship was taken bythe Sloop belonging to the Hof 
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ecfter, and that the Deponent-neither heard of, nor did {ee any other wounded 
men. Depones, that he does not know where they were failing after he 
heard the fhooting, but he was told by thé other Black, that they were’ fail- 
ing to Callicoiloan, andthe faid other Black did forbid the Deponent totell 
any perfon whatfomever of the faid Engagement; and the Deponent does 
not remember how long it is fince he heard the faid hooting of Guns: And 
depones, that Antonio Ferdinando the other Black told the Deponent all thefe 
Matters upon the Coaft of Malabar, and that the {aid Antonio came aboard the 
Ship the Worceftery when they were going to Bemgal. And depones, that while 
he was.chained tothe Fore-caftle he knows not who were aboard, or who 
were afhore, and that he was fo chained for the fpace 6f two Months, and 
that he was fo chained to the Fore-caftle about ten days before he heard the 
faid thooting; Canfa fcientia patet: Depones he cannot write, This Oath figned 
by the faid Captain George Yeawan the Deponents Interpreter. 

George Veamaz. 


& | ROBERT FORBES. 


J 


¢NOmpeared Fames Wilkie Taylor Burges of Edinburgh, aged twenty five 
C Years or thereby, Married, who being folemnly {worn, purged of par- 
tial Counfel, Examined and Inteirogat upon the Libel purfued by the 
Procurator-fifcal againft Captain’ Greer and the other Paniels, Depones, That 
in Ofober laft, after Captain Green's Ship was brought into Bruntifland, the 
Deponent went over to ‘Brantifland with his Mother, with a defign to learn of 
fome News, or to get fome notice of a Brother of his, Andrew Wilkie, who had 
gone along{t with Captain Drasmond to the Eaft-Indies, Depones, that after 
the Deponent and his Mcthercame to Bruztifland, they went to Mrs. Seton's 
Houfe, where the deponent fell'in company with George Haines, whom the de- 
ponent prefently points inthe Pannel, and after fome difcourfe, the deponent 
asked the {aid George Haimes, whether or not in his Voyage he had not feen 
Captain Drwamond? - At which the faid Haines fell in a Paflion, and faid, 
Damn we, what have I to do with <aptain Drummond. Depones, that the Depo- 
nent feing Haives in fucha bad Humour, forbore for fome time to {peak about 
his Brother or Captain Drummond, butafter that they had taken fome Cups a- 
bout, and thatthe Deponent thought Haives in a,better, Mood, the Deponent 
asked the faid Hates, if he had not heard of, ior feen any Scots Ship coming to 
or trom the Bafi-Indies 5 Deponés, That Haines thea faid, that while their Ship 
wasnpor the Coaft of Malabar. where they: bad taken in a Black, whom Haines 
peinted to, and had by bine at the time) a Datch Ship informed thenn, that one 
Captain Drummond, commanding aScots Ship was turned Pirdt, and thatetheren- 
pon they manned their Sloop, and made themfelves ready, in cafe they fhould have 
been attacqwd. But Haines added, that they dil not Jee.the faid Captain Drum- 
mond: Depoves; that the {aid Haines did likeways fay,.. That be had in his 
Caftody at the time the Ship the Worcelter sas ferzed in the Road of Leith, that 
which be would not have fallen in the SeizersHands for twice the value of the Ship. 
And depowes, that the {aid ‘Haines likeways added, that be threw it ever-board 


after the Ship was feized, fayings, Let them feck it now in the Botton of the Sea. 
Depones, that while the Deponent was. difcourfing, with the {aid Haines 
about the “worth of thé:Ship, the faid Hames {aid co the Depo-. 
nent, that it would not’ be) found to.be ‘fo rich as. it was expeGed,. 
but that there was ftill in the:Ship that which would nevet be found by the, 


" Seizers, unlef$they pulled-her Board from Board, and that the faid Haiwes {aid 
he knew very well where that thing lay. Depdéves, that his Mother, having 
¢oneto the other Room to Mrs. Setox the Mrs. of the Houle, defired the faid 
Mrs. Seton to inquire of Haizes concerning her Son tlie deponents Brother, 
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and that Mts. Setowfaid, that Hatnes CMe ce of Anne Seton her Daughter 
who would be more proper to inquire that of Haines, and that the next Mor- 
ning Ane Seton declared in prefence of Kenneth Mackenzie, that Haines had 
faid to her, he found they had a defign to pump him, but that they fhould not be the 
wifer of hin, tho what he had faid, he bad faid, but would fay nomore at that 
time. Caufafcientie patet. And this is the Truth as he fhall anfwer to God, 
‘Fames Wilkie, 


ROBERT FORBES. 


Ompeared Kenneth Mackenzte Indweller in Cannongate, aged twenty feven 
Years, or thereby, Marricd,. who being folemnly Sworn, purged of par- 
tial Counfel, examined and interrogat wt fupra, Depones, that in the 

Month of Odaber laft, when the Ship the Worcefler was lying in Bruntifland 
Harbour, the Deponent was in Widow Setows Houfe with George Haines 
( whom he now points to inthe Pannel ) and James Wilkie, and’heard the 
{aid Fames Wilkie ask the faid Haines about Captain Thomas Drummond's Ship 
at which the {aid Haines fell in a Paffion, but the Deponent going out of the 
Room, heard no more what paft ; And depones, thatthe fame Night, the De- 
ponent heard Mrs. Wilkie intreat the {aid Widow Sezon to endeavour to get 
an Account, from any of Captain Green’s Crew, of her Son, who had gone 
Doétor aboard of the faid Captain DrummondsShip; and having returned next 
morning, the deponent heard Awne Seton Daughter to the faid Widow Sez- 
ton tell, that Haines had faid to her, that they had a defign to Pump him, but 
what he had {aid, he had faid; and that hethe faid Hanes toldthe.faid Ayye 
Seton when askt by her, why he fellina Paffion at the mentioning of Captain 
Drummond, that he anfwered, that he knew more of the faid Captain 
Drummond than he would tell. Caufafeientie patet. And this is the Truth as he 


fhall anfwer toGOD. © : | . 
Kenneth Mackenzie. 
ROBERT FORBES. 


Ompeared Willian Wood one of the Gunners of Her Majefties Artilety,aged 
C Fifty three Years or thereby, « Married, who being folemnly Sworn,purged 
of partial Counfel, Examined and Interrogat wt fupra, Depones, that 

the Deponent was in Company with George Haines at Bruntifland, and that 
one John Henderfor Writer in Edinburgh was likeways prefent: Depones, that 
the {aid George Haines and the reft in Company with the Deponent, having 
drunk pretty warmly, the faid George Haines fell in a melancholy Fitt, and Fohz 
Henderfon having asked the Reafon, the faid Haines expreft himfelf thus. Je 
is a wonder that fince we did not fink at Sea, that God does not make the Ground 
open and frallow us up when we are come afhore, for the Wickednefs that has been 
committed during this lat Voyage on board of that old Bitch Befs, pointing to Cap- 
- tain Green's Ship ; And Depones, that thereafter he went a walking with the 
{aid George Haines in the Links of Bruntifland, and the Deponent happening to 
tell the {aid Haines, that Captain Madders Uncle was burnt 1n Oyl for attemp- 
ting to burn the Dutch Shipsat Amfterdan 5 the faid George Haines did thereu- 
pon telltheDeponent, Thatif what Captain Madder had done during this laft Voy- 
ace were aswell known, he deferved as much as hit Uncle had met with. Canfa feien- 


tie patet. And this isthe Truth as he fhall anfwer to God. ‘ 
i " i William Wood. 
. ib ROBERT FORBES: 
Con 
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~Ompeared Fob Henderfon Writer in Edinburgh, aged twenty Years or 
_ thereby, unmarried, who being folemaly Sworn, purged of partial 
Counfel, Examined and Interrogat w# fupra, Depones conforimis precedéntt, 


viz. William Wood, in onmibus, except as to what happened betwixt the faid . q 
> William Wood and George Haines in the Links of Bruntifland, in relation to : 
Captain Madder and his Uncle. Canfa feientie patet: And this is the Truth | 


as he fhall anf{wer to God, John Henderfon. | is 


: ROBERT FORBES. ee 
; veel io te 4 Liege oRy2 ; : ae Tee ee ot ee aes ie 
CE Omperred Anne Seton Indweller in Bruntifland, aged 19 Years or thereby, i. 
ie \~ unmarried; who being folemnly Sworn, purged of partial Counfel, Exa- Ee 
| mined and Interrogat wt fupra, Depones, that fhe was prefent with George Hr. Se 
| Haines one of Captain Green's Crew, ( whom fhe points at the Barr ) in Brant- i. 
| ifland at the time when Mrs. Wilkie and her Son wvere there, that Mrs. Wilkie em 
defired the Deponent to endeavour to learn if George Haines knevv any thing iy 4 
of Captain Drumnonda, becaufe the faid Mrs. Wilkie had a Son that went along ie: 
vvith him. Depoxes, that fhe the Deponent did accordingly inquire at Haines, ir. 
but he denyed that ever he {aw the faid Ship, or knew any thing of her. De- iy 
ones, that fhe vvas likewife prefent vvith George Haines, vvhen WilliamWood | je 
one of Her Majefties Artillery, and fobx Henderfow vvere in Company vvith. ) ee 
him, aiid that at that time, George Haines in a melancholy Fitt expreft himfelf I eis 
thus: Jt’sa wonder, that fince we did not fink at Sea, that we ave not fwallowed Wg | 
up with the Ground afbere, for the Sins _commitied oi Board of Captain Green’s i 5% 
Ship. And depones, that he likevvaysadded, during the lajt Voyage; And RR | 
| depones, that Haines (aid to the Deponent, That he knew more of Captain Drum- LP 
| mond than what be would exprefs at that time. Depones, that the {aid os 
George Haines told the Deponent, that when the Ship was feized in Leith ik “ 
Road, be had aboard with him that which he would not have had to falt | ee 
in the Seizers Hands for twice the value of the Ship, but that he threw the 3 
fame overboard. Depones, that fhe never talked vvith Haines about an old we 
Syyeet-heart that fhe had aboard of Captain Drummonds Ship, nor did the : 
faid Haines {ay tothe Deponent, that {he would never fee hinz again. And depones, Pe 
that fhe never heard Hammes fay, that there was yet aboard of the faid Ship what ay 
would not be found unle{s foe were pulled Board from Board. And depones, that BS 
when the Deponent was inquiring of Haizes about Mrs. Wilkies Son, that he Le 
{aid, that fhe defigned to Pump hin as Mr. Mackenzie bad done before. Caufa fei gat 
| entie patct. Aud this is the Truth as the fhall anfwer to God. 1 ie 
! . Ann Seton. -. 
ROBERT FORBES. ie. 
\ 
C Ompeared Captain ‘fob Brown Skipper in Leith, aged 40 Years or there- i: ) 
by, married, who being folemnly Sworn,purged of partial Gounfel, Exa- S&S 


mined and Interrogat wtfupra, Depones, That he went aboard the Ship the 
Worcefter when the Goods were unloaded, by Order of the Lords of the Com- ; 
mittee of Privy Council, and faw the Hatches which were faft and fealed,ope- - te. 
ned. Depones, that on the Larboard-fide of the Ship the Goods were much aG 
damnaged, and that few or none of the packt Goods were Numbered or Mark- 
| ed, vvhichis cuftomary, and the deponent himfelf never received any Goods i. 
put vvhat were Marked, that he might know to vvhom they belonged. De- 
pones, that the Goods aboard the {aid Ship vvere regularly enought flowed. 
‘And being interrogat for the Pannels, whether or not it be cuftomary that 
Goods be Marked or Numbered where there isa Supercargo aboard. LDepones, 


that itis alvvays cuftomary, vvhether they belong toTen, or one Man. And 
M , being, 
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being interrogat for the Pannels, vvhether or not the Reafon yvhy the Goods 


_-vvanted Mark or Number might be, becaufe that the Goods vvere much dam- 


naged, andthe Pepper {poilt and heated. Depones, that vvhere the Goods 
or Pepper vvas fpoiled, the Balls vvere all rotten to pieces, but vvhere the 
Pepper and other Goods wvere intire, there vvere Balls and Packs vvhich 
‘vvanted both Numbers and Marks: And being likevvife interrogat by the 
Pannels, vvhether or not there vverefome Packs and Balls that had a com- 
mon Ship Mark, and fome vvho had only the Veftige thereof, being near 
vvornout. Depoves, that there vvere a great many vvho had a common Mark, 
and that it vvas plainand obvious; andthat there vvere oihers vvho had no 
Mark atall, andthat the moft part vvanted Marks altogether, and that there 
vvere tvvo or three Balls vvho had the Veltigeofa Mark. C€aufa fcientie : The 
Deponent Witnefled the unloading of the faidShip, at the defire of the Lords: 
of the Committee of Privy Council, and faw and knows as he has deponed. 
And this isthe Truth as he fhallanfwer to God. 


“Fo. Brown. 


ROBERT FORBES. 


r~Ompeared Archibald Hodge Skipper in Leith, aged’ 40 Years or thereby, 
C married; who being folemnly Sworn, purged of partial Counfel, Exa- 
mined and Interrogat wt fepra, Depones, that he was aboard of the 
Ship the Worceffer in Bruntijland Harbour when the Committee of Privy Coun- 
cil came to KRummadge her, and faw Goods unloaded from aboard: Depozes, 
that the moft part of the Goods wanted both Number and Marks, which is 
noways common or regular in any it that ever the Deponent has feen , But 
the Deponent did never fee any Haft-India Ship unloaded before. Canfa 
feientie patet. And thisis the Truth as he fhall anfwerto GOD.. 
Be Archibald Hodge. 
ROBERT FORBES. 


fo NOmpeared Yoh Glee Gold{mith, Indweller; in Leith, aged 43 Years or 
\_4 thereby,married, who being folemnly Sworn, purged of partial Counfel; 
Examined and. Interrogat ut fupra, . Depones, That the fecond day after 

the Ship the Worcefter came to Leith Road in Summer laft, the Deponent went 
aboard the faid Ship, and about Twelve a Clock of the day, the Deponent 
was in the Cabine with Captain Madder and one Hammond, now in Exgland, 
as the Deponent is informed; At which timethefaid Captain Fob Madder 
took a Seal out of his Pocket, and asked the Deponent what he thought ofthe 
Scots African and Indian Companies Arms, and at the fame time gave the 
Deponent the faid Seal in hisHand, to which the Deponent did look, and 
found thereon the St. Asdrews Crofs, a Dromedarie or Camel with a Caftle on 
the back of it, anda Ship with a Rifing-Sun ‘above the Helmet, and two wild 


_ Men as Supporters, and that the faid Seal tothe beft of the Deponents Me- 


mory, was near the bignefs ofan Exglifh Half-Crown, and had an Handle of 
Lignum-vite, And being interrogat if aboard the faid Ship he did fee the 
Impreffion ofthe faid Seal upon any Paper, Depowes wegative. And further 
Depones, that the Seal now exhibited in Court was not the fame which Cap- 
tain Madder did fhew to the Deponent 5 and whereupon he has:deponed as.a- 
bove. Canfafcienti@xpatct: And this isthe Truth ashe thall ares to ue 
Ce ae . ohn Glen. 

7 i ROBERT FORBES. 


yah 
apey 
=. 


Ne. se 47 | | 
The Probation being-ended as ino? 4 the Af_ize-ordained:to enclofe, 
fome of the Affizers moved, That that partof the Judges and Affeflors Inter- 
loquitor, whereby they find the Crimes. of Piracy, or Robbery; or Murder. as 
— Libelled, being proven by clear and plain Evidence relevant, ¢c: to be ex« 
plained as tothefe Words, . Leing proven. by clear and plain Evidence, if the 
fame did require, that the faid Crimes of Piracy, or Robbery, or Murder 
‘fhould. be proven by two or three Witnefles, directly. proving the forefaid 
Crimes; Or, if it were only. required, that the Crimes of Piracy, or Rob- 
bery, or Murder as Libelled, being proven by aclear and plain Evidence, as 
to the Cumulative and concurring Prefumptions,whereby the fame were alleged 
| to be inferred; although two concurring Witnefles fhould not be found as to 
| every, feveral Prefumption; were fufficient. The faid Judge and Affeflors de- 
clared their meaning. to bein.the Terms of Law, wiz. That tho’ there were 
not a dire& Probation of the Crimes Libelled, per idoxeos teftes, vel inflruka 
apertiffimis documentis, yet ifthe Crimes did appear by the Qualifications and 
Circumftances.as they were Libelled, to be made out per lndicia ad probationenz 
indubitata G» Luce Clariora, albeit every Circumftance and Qualification were 
not proven by two direct Witnefles, the fame fhould be held for aclear and 
plain Evidence. ee ; | ane ees 
Thereafter, according to. the cuftom obferved in Criminal Courts and Pro- 
-cefles, that the Advocats forthe Purfuer, and for the Pannelsare allowed 
bine inde to {peech the Affize, and refume and lay before the Affizers the 
Libel, with the Interloquitor paft thereon, and apply the Probation led for 
proving thereof on the one part, and on the other to refume the Defences for 
the Pannels, and to take offas much as poffible the weight of the Probation 
for their Defence and Exculpation; Sir David Dalrymple Her. Majetties 
Solicitor, one of the Affiftants to the Procurator Fifcal in this Criminal Purfuit, 
{poke tothe Affize in manner follovving, 


| Gentlemen of the INQUEST, 


{ 7 OU have before you Indi&ments againft the Pannels upon. vety attrocious 

_ Crimes, and thefe Indictments have been fuftained relevant. as Libelled, 

by the Honourable Judges Admiral, to be proven. by clear and plain 
Evidence : But for your further fatisfaGtion,at the defire of fome of your own, 
Number, made openly inCourt, The Judges have declared, That by thefe 
Words, Plain and clear Evidence, They do not. confine the Affize to two 
concurring, Witnefles, but have left to you what Evidence is neceflary to 
make Faith according to the nature of the Crime, to your Conviétion. 

Your bufinefs. then, Gentlemen, is to apply or compare. the Probation with 
the Indi&ment, and to return your Verdict difting, concerning what you think 
proven or not. rs 

‘At isa happinefs that this Truft is inthe hands of Perfons fo Difcerning and 
Faithful, and therefore the lefs needs to be faid, either for clearing the nature 

| of theCrime, the manner of the Difcovery, or for fumming up the Evidencess 
, But to comply with the cuftom of fuch Tryals in this Kingdom, and for preven- 
_ ting the miftakes into. which the Lawyers on the other part feem to lead you, ee 
Forgive me, ifafter a Sederunt of Twelve Hours, fpent in leading of the Pro- lei, 

_ bation, Idetain yeu a little longer, in Recapitulating what has paft, with 

fome few Obfervations, Phope, not improper before ye enclofe. a hs | 

As tothe Crimes contained in the Indiétment, it is obvious how hainous | 
they are, and how hateful they render the Perfons. who. are truly Guilty i 
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the Eye of Law, a Pirat isin a perpetual War with every individual and every 


{tate, Chriftian or Infidel. Pirats properly has no Countrey, but by the na- 


benefit of all lawful Societies: They are worfe than ravenous Beafts, in as 
faras their fatal Reafon gives them a greater faculty and skill to do Evils; 
‘And whereas fuch Creatures follow the Bent of their Natures, and that pro- 
mifcuoufly, Pitats extinguifh Humanity in themfelves, and prey upon Men 
only, efpecially upon Traders, vvho are the moft Innocent. The Crime of 
Piracy is Complex, and is made up of Oppreffion, Robbery and Murder 
committed in places. far Remote and Solitary. And indeed if GOD had not 
in a mott Wonderful way brought the Crimes whereof thefe Pannels ftand 
Accufed to Light, they might have efcapt unpunifh’d in this World,to their 
own eternal Deftruction, and to the great lofs of fuch who may be amended; 
or prevented by the Example of their Punifhment, | But altho the Abufes now 
complained of, happened in the vaft Ocean, and at no Jefs diftance than the 
Eaft-Indies, and that the Adors were tyed by obvious Reafon to Secrecy on 
thejrown account, and were bound by a regulous Command not to reveal 
or anfwer Queftions ; And befides all thefe, it is tnoft probable there was a 


‘moft impious Oath interpofed, as ufes to be in fuch cafes, and which has ~ 
imore force to reftrain Men of {uch defperat principles and practices, than all 
the tyes of Religion or Nature: Yet GOD in His Providence has letin Light: 


upon thefe dark and cruel Crimes, as it were by meer accident. For I pre- 
fume,youare not Ignorant, that the firtt notices of this matter procecded from 
Words which were dropt in paflion, or expreft by the weight of Guilt con- 
cerning the Wickednefles which have been done Aboard the Worceffer during 
the laft Voyage. Thefe, and fome other grounds of {ufpicion which appeared 
aipon better inquiry, were the occafion of the Information given to the Go- 
vernment, and how cautious the Lords of Her Majefties moft Honourable 
Privy Council have been in Examining the matter before any profecution was 
appointed, { perfwade my felf that you and the whole Nation know and are 
fatisGed. And now that the Probation has been folemnly led in prefence of 
this Court, and of the great number of all Qualities who have been prefent, I 
doubt not, it will appear to you and all Men who will fuffer their Reafon to 


at freely, That thefe Informations have been but too well founded. 
The Indi@ment as it concerns the facts Libelled, confifts chiefly of two » 


arts. The firft concerns a Murder and Piracy happening upon the Coaft of 
Malabar. The fecond concerns Circumftances which help to give Light to 
that Piracy, and which circumftances have happened fince the Arriving ofthe 


Worcefter intothis Countrey. ) . 
ASto the firft, Gentlemen, You have the Teftimony of the firft Witnefs 


- Antonio Ferdinando, who Depones, He came Aboard of the Worectter upon the 


€oa/t of Malabar, aid that about a Moneth after, he faw an Engagement betwixt 
the Sloop belonging to the Worcelter, and another Ship Sailed by White Mex, 
Speaking Englith, avd bearin Juch Colours as Captain Green's Ship did bear, and 
that the-Captain and fome other's of the Worcelters Crew went Aboard the Strangers 
Ship, and ftayed about the fpace of 4 Glafs ; That upon their return to the Worce- 
fter, the Sloop was man'd out with twenty Men, of which number were the Captain 
hinfelf, with Madder, Simpfon, Keigle, Kitchen and others: That the Sloop 
was uounted with 4 Guns and 2 Pateraroes. That the Sloop Engaged the Strangers 
Ship, and that therewas a running Fight for 3 Days, during which time the 
Worcelter cae up and Fired at the fad Ship, and that upon the third Day the 
faid unfortunat Ship was taken, ( and what 1s fearful even to repeat ) The Crew 
being about Ten, mere Murdered and thrown over Board. That the Goods . were 


brought Aboard of the Worcelter, andthe taker Ship was failed wish a part of the 
- ! | | Worcetters 


‘ture of their Guilt feparates themfelves, ayd Renounce on the matter, the - 


4 
vm 


A 
’ 
q 


Worcefters Crew to Callicoiloan, Ae Sold to Coge Commodo 5 That the 
Deporent himfelf was Wounded, the Jcar of which Wonnd was fhown to you 
Gentlemen, and the Court, and that he was Commanded to keep fecrecy under the 
higheft peril, and that the very Upper-coat which he wears Candin my Judgment i 
appears to be Scots Rugg >) was a part of the fpoil. as ee 
_ Astothis Teftimony, Gentlemen, There are feveral things very obfervable 
fuch as the flayednefs, fimplicity and conftancy of this Witnefs, who in many yee 
Examinations before the Council, and Committee of Council, has uniformly : We - 
given the fame account which he has now Deponed before this Honourable | ae 
Court; Not in the fame form of conceived Words, but materially the fame, Da 
tho the Interrogators have been changed: And I think it adds to the weight ie 
of his Teftimony, that ye are Witnefles how it was emitted, while he \ ee 
ae under heavy Sicknefs, and forced to lie down at the end of the t 
able. — . tg 

3. It is obfervable, that this Witnefs Aztoxio Ferdinando had no acceflion 
to the difcovering of this matter, nor was at allan Informer; But the matter or 
being inquired into, he did plainly and honeftly acknowledge from the be- & 
ginning, as he has now Deponed; Neither was the ftory firlt told at Leith, 
not fince the Pannels arriving in our Harbours, but it appears bythe Tefti- 
mony of Aztonio Francifco the other Black, (who fhows a great Inclination 
to favour Captain Green and the Pannels ) that. Ferdizando gave him the 
fame accountin fubftance upon the Coaft of Malabar ; and this is farder 
confirmed by Strixgman the Cook, who told in feveral Examinations before 
the < ouncil, That fhortly after the faid Strizgwan came Aboard on the Coaft 
of Bengall, Ferdinando who was his Mate, gave him the like account of the 
Story. So that it is morally evident, that this account of the Crime was not 
invented with any view ofa Tryal againft the Captainand Crew. 

3. Itis worthy your notice, that Captain Greer had been Aboard ofthe 
unfortunat S*ip taken, as a Friend, and had opportunity to {py thatthe Crew, 
being but about Ten, were too weak to Man or Defend a Ship of 20 Guns, 
which, no doubt, emboldened him to undertake the Wickednefs complained 
Of. 7 . 
It is obfervable, That the feveral parts of Ferdinando’s Teftimony are for- 
tified by concurring proofs. As firft, by the Books found Aboard, it appears 
that the Sloop was furnifhed with Arms in the Month of February, Libelled, 
and that the Arms were fuch asthe Teftimony mentions. 2. He fhows you 
the {car of his Wound upon his Arni, and as he Depones that he got it in the 
Erigagement,fo the Chyrurgeon Depones,That he not only faw it,but that fhortly 
after the hearing of the Shooting, he had taken the dreffing from off the Wound, 
and found it a bratture, and that it lookt like aGun-fhot, and that the Black came 
to his Cheft a few days thereafter to have it dreft Aboard. 3. The Teftimony 
of Ferdinando is alfo confirmed by the Depofitions of Framcifco and Mr: May, 
as to two very notable Articles, viz. The bringing of the Goods Aboard about 
that time. And by the Teftimony of the faid Mr. May, as to the Ship taken 
riding at the Stern of the Worcefter. 4. Captain Madders fevere Commands 
for obferving of fecrecy, is not only Deponed upon by Ferdinandr the firlk 
Witriefs, but alfo by May the Chyrurgeon very circumftantially, when Mr. .- 
May asked an innocent Queftion, as one fhould think, upon femg the Deck 4 
Lumbered with Goods, Mr. Madder anfwets, Curfing him, and bids him 
mind his Plaiftet Box: Wher May goes to his Cheft, there came three Men a. 
to be drefled of their Wounds, of which the Black was one. May asks them _ Vi 
thow they came to be Wounded ,but Madder had followed, and commands filence 
on their Peril 5, But Mr. May perfifting in his inquiry, Madder goes to the Com- 
snander and brings a pofitive Order to anfwer no Queftions: Thus ferdinando and 
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May concur as to the command of filence. Now, 1 putit-to your Confciences, 
Gentlemen, if ye think this myftery was ufed to cover a common accident; Or 
if rather you are not fatisfied, that joyning the Teltimony: of Ferdinando with 
the Wounds, and the filence fo rigoroufly impofed, the Goods brought Aboard, 
the riding of the taken Sh'p at the Stern of the Worcefter, they do not evince 
the certainty of the Piracy and Murder libelled as far as the nature of the thing 
can admit. er ; ee sohayett-or | 

To thefe, Gentlemen; Ye would be pleafed to joynin your Obfervation, 
that itis owned and demonftrated from the Books taken Aboard of the Wor- 
cefter, that there {prung a Leak in the faid Ship on the Coaft of Malabar, and 
that it had been moft natural fot the Pannels to have earried their Ship to 
Goa or to Surrat, which was within ten Degrees Sailing or thereabouts, yet 
the Pannels did choife rather than continue on that Coaft, to run along in a 
leaky Veflel, a dangerous Courfe, round the Pexinfula and the Iland Keilon, 
to the Bottom of the Bay of Bezgall, a Courfe of about 7 or 8co Leagues. 
But that Fatigue and Rifque was fmall, when compared with the danger of 
repairing their Ship on a Coaft; where their Crimes might.be more eafily dif 
covered. 2. It is remarkable that the Books found Aboard, and now lying 
before you, contain the full Inftructions given to Captain Green and his 
Company from their alledged Owners, which have fomething mytterious from 
the very beginning: Ihave had little occafions to perufe them, having {een 
them this Morning for the firft time, but one thing I could not but notice, 
that inthe Inftructions, one Article contains a Cypher, in which the Captain 
or Supercargo was to Correfpond with their Owners; and altho this Cypher 
feems to be nice, and well enough devifed at firft to cover the Correfpondence 
from any ordinary Curiofity, yet fo great anxiety has been fhown concerning 
this Cypher, that the Fraighters fend a Letter after the Ship, adding an In- 
ftruction, that befides the Chara@er to be ufed, there fhould be this further 
difguife added, that the middle Letter of the preceeding Word fhould be 
always repeated before the firft Letter of the next Word, of which for illu- 
ftration, the Letter contains an Example, giving Direction how Letters fhould 
be Addreft to the Writer himfelf But neither was this caution fufficient, dor 
next day another Letter is Written, relating {till to the Cypher, and wherein 
the Writer exprefly advifes, that the Letters from the Ship fhould not be Dire- 
Ged to himfelf, but to a Scrivener living in Street London; and 
that they fhould not be Subfcribed : Why allthis myftery 2 The Corref- 
{pondence muft be in Cypher, and this Cypher exquifite and defined: And 
yet the Letters to be addreft to a 3d Perfon obfcure,for what I know ; they were 
not to contain any Addrefs or Subfcription which fhould either difcover the 
Writer or the perfon to whom he Writes : Fair Trading requires no fuch affe- 
Gation. But further, you will be pleafed to notice, that the outward Cargo 
for a Ship’of 200 Tuns and 20 Guns mounted, Sailed with 36 Men, wasin 
value but 999 Lib. 17. jh. 2. d. flerl. which appears by the Dos 
cument produced by themfelves for Inftracting their Entry at the 
Cuftom Houfe, and that too for the moft part Arms: 1 have not 
fo mtch Experience in matters of Trade, but to me it feems very ftrange 
that a Veyage fo exceedingly Hazardous and Expenfive fhould have been 
undertakemwith fo {mall means: And thefe things in the very undertaking of 
the Voyage being joyned with the fhrewd evidences of the Crimes, whereof 
thefe Pannels ftand acenfed, feem to be of very great weights and where fuck 
Finenefs occurs inthe Entry, and the Effects are. fo Tragical in fuch an In- 
quiry, I hope I thalhbe forgiven by every Body, having laid them before you 
with Ris! tendernefs to the Fraighters (with whom I have nothing to do) 
aS poniupdie. ; : : Yar 

fe to the fecond part of the Libel,I mean thefe Circumftances which concur 
to give Light to the Crimes chiefly libelled ; there is alfo fufficient Eviarnces 
2 ¢ 
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The firtt of thefe Circumftances ft Gabel aes Mr. Reyzolds one of the’ 
Pannels: The Indictment bears, that there was a Letter found writto him 
by his Wifes Sifter, in return to one of his writto his Wife, whercin his faid 
Sifter advifes him to confefs, adding, thatin his own Letter which fhe had 
feen, he fays, That fone of their Men had bafely confeffed, which implyed that 
they were guilty : And Reywolds being queitioned upon this Letter, produc- 
ed the Copy of his Letter to his Wife, which occafioned his Sifters writing to 
him, agreeing with this Letter: Thefe you have before you. ele te 
“Lamnot ignorant that Ferdinando the firlk Witnes fays, he believes Rey-- 
nolds was afbore, but the Teftimony asto that is not pofitive ; Neither is it in 
my Judgement fufficient to take off the Acceflion to the Crime, or Artand 


Part libelled, face the faid Reywolds was of the fame Crew, and did not fepa-_ 


rate himfelf ftom them ; and, itis moft prefumable, had his own fhare’ of the 
Booty: Befides, it’s plain from the Letters, he was confcious to the Truth, 
which he fays was bafely confef?, and it isof little Weight what has been offered 
asa Glofs, viz. bafely conjeffed, isasmuch as if he had faid falfely told Stories. 
For in the ordinary way of {peaking, to Confefs, is to tell truc, and the Ad- 
verb bafely implyes no more, than if he had faid that they had ungeneroutly 
confeffed, tho it be indeed rather a Duty whatever Mr. Reyiolds thinks. - 

The next obfervable Circumftance is, what concerns George Haines 5 as to 
whom, by laying together the Teftimonies of Fames Wilkie, Kenneth Mackenzie, 
Williane Wood, John Henderfon and Arne Seton, you will find it proven, that 
upon asking a Queftion about Drummonds Ship, Haines fell in a Paffion, by 
the Depofitions of Wilkieand Kenneth Mackenzie. 2- That Haimes faid, that 
when the Ship the Worcefter was feized in the Road of Leith, he had that inhis 
Cuftody, which he mould not have fallen in the Seizers Hands for twice the Value of 
the Ship, and that he threw it over-board, is proven by the Teftimonies of Fames 
Wilkie and Awne Seton. . 3. That Fames Wilkies Mother imployed Azze Seaton 
to enquire of Haines concerning her Son who had gone Dottor to Drummonds 
Ship, is proven by the Teftimonies of Wilkie and Seton, and. Kenneth Macken- 
zie depones, that he was prefent when the faid, Awne Seton gave an Account of 
what had paft betwixt her and Haiwes, and that fhe told that Haines faid, they 
had a defien to Pump him, and that being askt whyhe fell ina Paflion atthe 
mentioning of Captain Drazemond, he anfwered, That he knew more of Captaiz 
Drummond than he would tell; and Anne Seton concurs with Mackenzie as to 
thefe Particulars. 4. That Haives in a Melancholy Fitt, burft furth in. thefe 
or like Words, It’s awonder that ince we did not fink at Sea, God does not ope 
the Earth tofwallow us up at Shore, for the Wickedne/s consmitted during the laft 
Voyage in that old Bitch Bes (pointing to Captain Green's Ship, is proven by 
the concurring Teftimonies of Willianz Wood, John Henderfon and Anne Setorte 
And 5. That Haines faid, If what Captatn Madder did during the laft Voyage, 
were as well known as what his Uncle undertook at Amfterdam, he deferved as 
much as his Uncle met with, which was to be boyl'd iz Oyl, is only attefted by 
William Wood , nor does every minute Circumftance need a concurring Pro- 
bation. sult Mie | Uae sanie 

Having thus laid before you the Indictment and Probation, conjoyning 
thefe Proofs, which, lam confident, to all impartial Men will appear clear and. 
‘plain Evidence of the Crimes of which thefePannels areaccufed; 1 fhall take 
jLiberty inthe next place to pre-caution you againft certain Tutinuations which 
he Pannels Lawyers have difcovered when the Probation wasa leading. 

{need be at little pains to convince you, thatthe firft Witnefs tho a Black, 
is alegal Witnefs,feing that; upon full Debate, has been already determined by 
the Honourable Judges; And indeed befides that, he is notonly a Man buta 
Ghriftian, and adduced for proving a pine covered, committed at Sea, which 
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is more folitary thanany Defart at fain. er Teftimony had fuch a diftin- 
suifhable Air of Truth and Sincerity, as made him not only a legal Witnefs, 
but a very material and probative one; But the Pannels Lawyers would fain 
have obferved fome Inconfiftency in his Teftimony, and betwixt it and that 
ofMr. Mays: For faythey, Ferdinando depones that he came aboard 2 Years 
and a half ago, and that the A&ion happened about a Month after he came aboard, fo 
that it muft have beenin the Month of November 1702, arid not in the Months 
of February, March, Gc. 1703, but ye were Witnefies that the Black did not 
depone pofitively as tothe time of his coming aboard, but faid it was about 
two years and ahalfago, and that the Engagement was about a Month after: 
Both thefe Defignations of the Time admit a Latitude ; and he was fo cautious, 
that he ftopt again before he figned his Oath, until it was told himthatit could 
not be otherways underftood. oe 

But then they urge, that he depones, that the Engagement happened betwixt 
Tillicherrie and Calleent, upon the Coaft of Malabar, yet Mr. May depones, that 
he heard the Shooting at Callicoiloan, which, fay they, being at fuch a vaft di- 
{tance from Tillicherrie was impoflible.. 

But thefe Gentlemen do not obferve, that the Engagement continued for 
three days, and that it is exprefly deponed there was a running Fight during 
that time ; So thattho the beginning of the Attacque might have been betwixt 
Tillicherrie and Callecut, yetit might have continued along the Coaft. 

Neither is it of more moment what thefe Gentlemen obferve, that the 
Stranger Ship attacqued might have in three days got off, becaufeit appears 
fhe was attacqued and purfued by the Sloop which was a light Veflel, and the 
Ship it felf attacqued was weakly Man‘d, having but aboutten Men aboard, 
and a Ship of 20 Guns. : 

_ Butit may poffibly be further urged, that the Black deponed that Mr Love- 
day and Linfteed were aboard the Sloop, whereas Mr. May depones that Mr. 
Linfleed was left at Keiloz, and that he heard him ordered to go afhore before, 
and faw him taken in tothe Ship fometime afterwards. 

But neither is there any inconfiftency in this Particular betwixt thefe two 
Oaths, for Mr May depones, that when the Ship came upon the Coaftof Mae- 
labar, he himfelf was putafhore, andaltho’ before he was put afhore, he heard 
Linfleed and Hammond ordered afhore, yet he did not {ce them go ; Sothat 
Linffeed might have continued in the Shipnotwithftanding. Orin the next 
place, let us fuppofe that Linfteed had once gone afhore, does it from thence 
neceflarly follow that he did not come aboard again till the Doctor faw him 
takenup? Certainly it does not, for Mr. May continued a very long time a- 


fhore : But now granting what thefeGentlernen fo earneftly defire, that Fer- 


dinando had been miftaken as to fome fuch Circumftance, can that overturn his 
Teftimony? Thething happening upwards of twoYears ago; The Subject 


was an Engagement at Sea, perhaps the firft Fighting ever he was witnefs to, 


and the Confufion which for the moft part is incident to the firmeft Spirits in 
their firft Adventures, might excufe this Witnefs, if in a minute Circumftance 
hehad miftaken, feing his Oath, as towhat is material and effential, is moft 
pregnahtly aftruéted, as has been already faid. | 

It maybe likeways obferved, that it was very much urged for the Pannels, 
that Ferdivandocame aboard the Ship at Ajango,only two days before the Ship 
parted from the.Coaft of Malabar ; But tho that were true, it would be little ta 
the purpofe: Forit is evident byhis own Depofition, that at firft he entered 
to the Service of Mra Loveday the Purfer, and that he came aboard of the Sloot 
at Callicoiloan with Loveday, and the Sloop was the chief Inftrument made at 
of in the Pisacy libelleds. : ot 
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it is not unlikely that the Lawyers on the other fide will amufe you witli 
Obferves upon Mr. May's Teftimony, as that he is but a Witnes de auditu; not 
having been prefentat the Action ; But in this they are again miftaken; for as 
L take it, a WitnelS de auditw is fuch a one who repeats at fecond Hand; as 
if Mr. May had deponed that another perfon had told him he had heard fhoot- 
ing. But fince our Hearing is as much to be depended on,as our Seeing;in what 
concerns the proper Object of the Ear; Mr. Maj’s Teftimony; which chiefly 
confilts of what he heard and faw himfelf, is not in the fenfe of Law de andi- 
iu. Mr. May depones he heard the fhooting, andthe next day that he came 
down, he faw the Worcefter riding, with another Ship at her Stern; and that 
he faw fome of the Crew come afhore in a Boat, and that they told him that 
they had brought ina Ship, and that Coge Commodo, or the Lingnifter told him 
he had bought theShip; he {aw and handled the Black's Wounds, he was 
Eye and Ear-witnels to Madder’s threatning, and impofing a rigorous Silence 3 
In all this there is nothing properly de anditu, for that the Seainen told him 
they had brought in a Ship, did not depend barely upon their telling, but u- 
pon thefe Circumftances, that they werethe perfons brought it in, and that 
the Ship was riding under his Eye at the Stern of the Worcefler, and juft fo 
what he heard from Coge Commodo and the Lizgiifier, being upon the Place, 
and feing the Ship under his Eye, is not to depone only de auditu, but has as 
much Evidence as 1s neceflary to creat a full certainty in the mind of any rea- 
{onable and indifferent perfon. | 
Asfor the other Circumftances; I beg liberty to fore-warn you, Gentlemen § 
That every thing material is proven; and that even as to the leaft Circum- 
ftance, there is fome Evidence; That the Goods were not regularly Marked, as 
4s ordinat in fair Trade, is proven by the Oaths of Skippers; That the Seal of 
the African Cowtpany was {een in the hand of Captain Madder, is depofed by 
Glen a Seal-Cutter, who could not well be miftaken in a matter of that 
kind: And in like manner, that there was fomething aboard of the Worcefler 
which would not be found; tho they fhould tear her Board from Board; is de- 
pofed by Fames Wilkie. None of thefe Circumftances are abfolutely without 
Evidence : And thereft of the Libel, both what is effential; and evenas to lef- 
fer ircumftanees, is diftinctly and plainly proven. caste i 
To conclude, Gevtlemen, As; on the one Hand, you are to be very tender 
of admitting that for a Ptoof, in a Cafe of Life and Death, which ought not 
to be admitted 5 So you mutt be careful, not to reject fuch Evidence, as mutt 
convince tlie whole World, that thefe Unhappy Criminals are euilty of the 
Cruel and Atrocious Crimes lybelled. Take the Matter in its whole Series, 
The Affected Darknefs in the Entry to the Undertaking, a Corre{pondente in 
Cypher, wherein the Parties were neither to be mentioned on the Cover, nor 
in the Letters; nor were they to fubfcribe : That the Cargo was inconfiderable; 
and chiefly compofed of Arms, not to the Value of 1000 Pounds Szerlin: And. 
at feems almoft ridiculous, that a Ship of 200 Tuns, with 20 Guns 
mouuted, failed by 36 Men, thould be fent to the Eatt-Izdies upon an ordinary 
Adventure, with fo Invaluable a Cargo; And joyn with that the Evidence of 
the Murtder-and Robberies mentioned in the Indi&@ment. Confider how much 
- Light the Providence of GOD has difcovered in fo dark a Crime, cominitted 
in a place fo diftant and folitary: And I am confident you will conclude witlr 
me, That the Murder and Piracy is proven. 


The Advocats for the Pannels did alfo on their pare fpeech the Affize, by 
- gefuming the Defences for the Pannels, and for taking off the weight of the 
Probation led againft them, and by alledging what could be further faid for 
their Exculpation and Defence: But thefe Speeches having been made ex tenz- 
pore & viva voce, albeit the Advocats for the Pannels were defired at ‘the prin- 
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ting of this Procefs, to give in to be printed, a full Copy of what they had 
faid in defence to the Affize, yet they declined to do the fame: 

The Judge of the High Court of Admirality and Affeflors, ordain the Af 
fize prefently to inclofe, and to return their Verdict upon Friday next, being 
the fixteenth of March inftant, at Ten a Clock in the Forenoon, and the haill 
fifteen Aflizers to be prefent, each under the pain of three hundred Merks, and 
continue the Dyet till that time: And ordainthe Pannels to be carried back 


tothe refpective Prifons, - 
ROBERT FORBES 1. P. A. 


C U RIA JUs TI CIA Ri A Supreme Curie Admi- 
ralitatis tenta in Pretorio, vel nova Domo Selfionis burgi de Edinburgo, decime 
fexto die Menfis Martii 1705.per Judicem dide Curia,& per honoratilfimos viros 
Joannem Comitem de Loudoun, Joannem Dominum de Beilhaven, Dominos 
Robertum Dundafs de Arneftoun, Joannem Home de Blackadder, @& Joan. 


nem Cockburn de Ormiftoun A/fe/fores. | 
Curia Legitime Affirmata. 


The faid day, the perfons who paft upon the Affize of Captain Thomas 
Green Commander of the Ship the Worcefter, Captain ‘foh2 Madder Chief- 
Mate of the faidShip, fobs Reynolds {econd Mate, Thomas Linfleed Affiftant 
Supercargo, Fames Burn Boatlwain, Fames Simpfon Gunner, Andrew Robertfox 
Gunners-mate, ‘Fohz Eruckly Seaman, George Kitchen Seaman, Henry Keigle 
Carpenter, George Haines Steward, Samuel Wilcocks Chyrurgeons-mate, George 
Glen and Alexander Taylor Seamen, ‘ohn Bannantyne Seaman, returned their 
Verdi& in prefence of the faid Judge and Affeflors, whercof the’ Tenor follows, 
Edinburgh the 14 March 1705, The Affize having inclofed, did choife Sir 
fames Fleming of Rathobyres to be their Chancellor, and William Neilfow 
Merchant in Edizbuygh to be their Clerk And having confidered the two In- 
dictments purfued at the inftance of Mr. Alexander Higgins Procurator-fifcal of 
the High Court of Admirality, againft Captain Thomas Green Commander of 
the Ship the Worcefter, Captain Johu Madder Chief-mate of the faid Ship, Fos 
Reynolds {econd-mate, Thomas Linfteed Aflittant Supercargo, Fames Burn Boat- 
fwain there, Fames Simpfor Gunner, Audrew, Roberifon Gunners-mate, Fob 
Bruckly Seaman, George Kitchen Seaman, Henry Keigle Carpenter, George Haines 
Steward, ‘Samuel Wilcocks Chyrurgeons-mate, George Glen and Alexander Taylor 
Seamen, ‘Fohx Bannantyne Seaman, with the Debate upon ‘the faids Indi&- 
ments, and the Judge of Admirality and Affeffors their Interloquitor and Ex- 
planation thereupon, with the Depofitions of Witnefles adduced by the Pur- 
fuer thereintil; They by plurality of Votes find, that there ts one clear Witnefs as 
to the Piracy, Robbery, and Murder libelled, and that there are accumulative and 
concurring Prefumptions proven for the Piracy and Robbery fo libelled: But find 
that Joha Reynolds fecond Mate of the faid Ship was afhore at the time of the 
Action libelted. fic fubfcribitur ‘Fa. Fleming Chancellor. 
toms. ; _» Will. Neilfon Clerk. 


Thereafter Mr-\David Forbes Advocat, produced an Procuratory from the 
Company of Scotland’ Trading to Africa and theIdies,to him the faid Mr.David 
Forbes. In the Terms whereof the faid Mr. David Forbes Protefted, and 
took Inftruments. The Tenor of both Procuratory and Proteft is as follows, 
Viz. The COURT of DIRECTORS of the Company of Scotland, Taasibg to 
se Sa te Kenta | Africa 
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Africa and the Indies, Confidering, That the Ship the Worcefler and her Cargo 18 


by Sentence of the High Court of Admirality, foundlyable by way ofReprifat 


to the faid Company, tor Reparation of the Damages foftained by them; ’ 


through the wrongous Seizure of their Ship the Azwandale, and the delay and 
denial of Jufticein Exgland concerning the fame, Conform to the faid Com- 
panies Procefs of Declarator of Reprifal, bearing a Conclufion of Roup and 
Sale of the faid Ship the Worce/fer and her Cargo, for Reparation of the 
Companies faid Damnages, as the Judge Admirals faid Sentence, dated the 
third of March inftant bears. And coniidering likewife, That the Additional 
Conclufion of the Criminal Indi@ment, raifed at the inftanceof Mr. Alexander 
Hicgins Procurator-fifcal of the faid High Court of Admirality, again{t Captain 
_ Thomas Green, \ate Commander of the faid Ship the Worcefler, and his Crew, 
for Piracy, Robbety and Murder, bears over and above the Confifcation of 
their E{cheat, Moveables in general, ‘That the faid Ship and Cargo in Special 
fhould be likewife Confifcated to Her Majefties Ufes Phe {aid Court of Dire€ors 
Do therefore, by thefe Prefents, Give full Power, Warrand and Authority to 
Mr. David Forbes Advocat to appear forthem, and in their Name and Behalf, 
and in Behalf likewife of Mr. Rodorick Mackenzie their Factor in the {aid Procefs 
of Reprifal, to the behool of the faid Company, To Proteft againft the faid 
Additional Conclufion of the faid Criminal Indi@tment, with all that has fol- 
lowed, or may follow thereupon, that the fame may notin the leaft prejudge 
the {aid Company of the Benefit of their Right and Intereft inthe faid Ship the 
Worcefter and her Cargo, as fhould accord. In Teftimony whereof, thefe pre- 
fents are by Warrand of the faid Court of Dire@ors, figned by their Prefident 
for the time, and Counter-figned by the faid Compamies Secretary, at Edinburgh 
the twelfth Day of March, One Thoufand feven Hundred and five Yeurs. 
Sic fubfcribitur FRANCIS SCOT. P. C. D. 


By Order of the faid Court ROD. MACKENZIE Secretary to the faid Company: 
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Follows the PROTEST: 
EDINBORGH, 16 March 1705. 
The above Mr. David Forbes; Do hereby Proteft in the Terms of the about 


Mandat, and thereupon take Fudicial Inftruments in the hands of Mr. Daniel 


Hamilton, Clerk of Court, 


and require the Mewzbers of Court as Witneffes. Sic 
{ubfcribitur : 


DAVID FORBES. 
Her Majelties Advocai Protefted in the contrairs 


Which Proteftations, The Judge of the High Court of Admirality, CMe, 
admitted and allowed them to be Recorded. . 


mame Judge of the High Court of Admirality and Affeffors, Continue the 
Dyet till Weduefday the Twenty one of March inftant at Ten a Clock in the 
se! : And Ordains the Pannels to be carried back to the refpectine 
Pri ons. 7 « fey 3 2 st 3 * ere - 
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Admiralitatis tenta in Pretorio, vel nova Domo Sefionis Burgi de Edinburgo, 
Vigefimo Primo die Menfes Martii 1705. per Judicem dike Curia, & per Hono- 
ratijfimos viros Joannem Comitewe de Loudoun, Joannem Dominum de 
Beilhaven, Dosinos Robertum Dundafs de Arniftoun, Joannem Home de 
Blackadder, @ Joannem Cockburn de Ormiftoun Affeffores. 

| Curia Legittime Affirmatas 


Lntran. | 
Captain Thomas Greer Commander of the Ship called the Woreefter. 
Captain Fohx Madder chief Mate of the faid Ship. 

John Reynolds {econd Mate of the faid Ship. 

Lhomas Linfteed Affiftant to the deceaft Supercargo of the faid Ship. 
James Burn Boat{wain of the faid Ship. : 
james Simpfon Gunner. 

Andrew Robertfon Gunners Mate. 

Fohe Bruckly Seaman. 

George Kitchen Seaman. 

Henry Keigle Carpenter of the faid Ship. 

George Haines Steward of the faid Ship. 

Samuel Wilcocks Chyrurgeons Mate. 

George Glen Seaman. — 

‘John Bannantine Seaman in the faid Ship. 

Alexander Taylor Seaman. 


The Judge of the High Court of Admirality and Affeflors, Having confides 
red the Verdi& of Affize returned againft Captain Thomas Green Commander 
of the Ship called the Worcefter, now in Bruntifland Harbour, Captain Fobz 
Madder chief Mate of the faid Ship, Fob Keynolds {econd Mate of the faid 
Ship, Thomas Linfteed Affiftant to the deceaft Supercargo of the faid Ship, 
James Burn Boatlwain of the faid Ship, Fames Simpfon Gunner, . Andrew 
 Robertfon Gunners Mate, Joh Bruckly Seaman, George Kitchen Seaman, Henry 
Keigle Carpenter of the faid Ship, George Haines Steward of the faid Ship, 
Samuel Wilcocks Chyrurgeons Mate, George Glen Seaman, Alexander Taylor 
Seaman, and Fohz Bannantine Seaman in the {aid Ship, upon the fixteenth 
Day of March inftant ; Whereby it is found proven, that. there is one clear 
Witnefs as to the Piracy, Robbery and Murder Libelled; And that there 
are accumulative and concurring Prefumptions proven for the Piracy and 
Robbery fo Libelled : And that ‘Fohw Reynolds {econd Mate of the faid Ship 
was afhore at the time of the action Libelled; They in refpe& thereof, by 
the Mouth of Fob Park Dempfter, Decerw and Adjudge the faid Captain 
Lhonsas Green, Fohn Madder, ‘fames Simpfon, Henry Keigle, and George Haines 
to ig i to the Sands of Leith, within the Flood-mark, upon the firft 
Wednefday of April next, being the fourth Day of the faid Moneth, betwixt 


noon, and there to be Hanged upon a Gibbet till they be Dead. And fick- 
Vike, Decera and Adjydge the faid George Glen, Alexander Taylor, Andrew 
Robertfon, and Gevege Kitchen, to be taken to the Sands of Leith, within the 
_ Flood-mark upon the fecond Wednefday of April next, being the Eleventh 


, 


Day of the faid Moneth, betwixt the Hours of Seven and Twelve a Clock in 
the Forenoon, and thereto be Hanged upon a Gibbet till they be Dead. 
And alfo, Decere and Adjudge the {aid James Burn, "foba Bruckly, Sanueb 


Wilcocks. 


CURIA FUSTICIARIA Supreme Curiae 


the Hours ef Eleven a Clock in the Forenoon and Four a Glock in the After- 


recoils (37 s eiie wees? 
Wilcocks, fohw Bannantine, and Thomas Lidpied, to be taken to the Sands of 
Leith, within the Flood-mark, upon the third Wednefday of April next, being 
the Eighteenth Day of the {aid Moneth,betwixt the Hours of Eleven a Clock 
in the Forenoon, and Four a Clock in the Afternoon, and there to be Hanged 
upon a Gibbet till they be Dead; And Ordain all their Moveables, Goods 
and Geer, and particularly the Ship Worceffer and Cargo to be Efcheat, and 
in-brought to Her Majefties Ufe, Referving to all Perfons pretending Right 
to the faid Cargo, or any part thereof, their refpective Claimes and Preten- 
fions to be infifted in and difcuft before the High Court of Admirality as 
yea which is pronounced for Doom; and Afioilzie the faid Joba Rey- 
nol Se 

JAMES GRAHAM J. P. A. 


The Judge of the High Court of Admirality and Affeffors, Recommend 
to the Lords of Her Majefties Privy Council, to give a Reprive to Thomas 
Linfteed Afliftant Supercargo of the Ship Worceffer; And defire that their 
Lordfhips would Recommend him to Her Majefty for Her Gracious Par- 
don. : 

JAMES GRAHAM Ix prefentia Affefforum. 


Follows fome Confefions and Declarations emitted by fome of Captain Green's 
Crew, which are here fet down according to their dates, and as they were ficely made 
in the prefence of the Perfons therein mentioned, and are only here fubjoyned not as 
any part of the Procefs, but for the further fatisfaction of all that fhall be pleafed to 
Read the Premiffes. . 


Edinburgh, 16th March 1705: 


DECLARATION by Thomas Linftead, emitted in prefence-of Sir James Steu- 
att Her Majefties Advecat, hereto fubfcribing with the faid Linftead, 


Homas Linftead Declares; ‘That being in the Ship the Worceffer as 
Affiftant to the Supercarge, when the Vefiel came to Collicoiloan upon 
the Coaft of Malabar, which was about the beginning of the 1703, 
er Mr. Hammond and he were fent afhore to look after the Goods they 

-thad Sold andthe Returns they expected at Callicoiloan and KeilonsThat the Ship 
the Worcefter left Callicoiloan with her Sloop in Fanuary 1703, for to goto 
Callecut, and other places up that Coaft; But within five or fix Days 
after the Ships parting, there came in Fither Boats to Callicoiloaz, who told 
them that their Ship the Worcefter had had an Engagement at Sea, and that it 
was the Sloop that firft attackt the Veflel, and that they Fought until chey were 
‘out of fight of the Fifher-men, who could give no further accounc of it. But 

thereupon the Declarant and Mr. Hassmond Wrote, and fent a meflenger either 

to Cocheni or Callecut,to know what was become of the Worcefer, and that they 
got aReturn after fome days, that they fhould mind their bufinefs, and not 
concern themfelves with any thing that Callant the Supercargo did Aboard. 
That fome days thereafter, the mie met with Cage Commede in the ae 
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of Keilon, who told him, that he had Bought a Ship, and hetook the Decia- _ 


rant Aboard, that the Veflel was about 109 Tun; and did bear about twelve 
of thirteen Guns, and that fhe appeared to be of the Countrey Build. And 
Coge Commodo faid,he had bought her from the Pirats of Coga or Burgara,which 
are twolittle Pirating Towns on either fide of a River on the Coatt of Mala- 
bar. But when the Declarant came to Keiloz,the Dutch and Portuguefse there 
told him, that that Veflel which Coge Commodo had Bought was brought in in 
the Night feafon by fome of the Crew of the Worcefter, and that her Top-matt 
was taken down, and her Sails taken off, andthe Yards lowed; And that 
the Dutch and Portuguefse made no more reckoning of it,becaufe what is ordi- 
nary on that Coaft. That the Declarant and Mr. Hammond {tayed, for two 
or three Months after their parting from the Ship, at Cuallicoiloan and therea- 
bout, until the Ship the Worcefter came back to the Road of Callicoiloan, and 
that there he went Aboard: That when he went Aboard, hetold them what 
he had heard, but they gave him no account of the Action; nor could he 
learn more of it. That the Doftor was athore at Ibech while the Ship was at 
Anchor at Callicoiloan, and that at that time the Declarant was gone up to 
Callicoiloan;. and knows no more of the Doéors being afhore. That the 
Sloop with Mr. Loveday and others aboard did firft come back to C 
and advertifed the Declarant and Mr. Hammond to be in tea dinefs, for the Ship 
was coming back, and that when the came back they went aboard, and the 
Declarant went aboard at Avjango, from whence they failed to Bengall. And 
this the Declarant declares to be a Truth. Caufa {cientie patet. 


‘ T. Linflead. 
JA. STEUART. 


‘i Edinburgh, 27. March 1705. 
N prefence of Mr. Fames Graham Judge of the High Court of Admirality, 
George Haines one of the Crew of the Worceffer being defirous to make a 
Conteflion of what he knew in relation tothe Crimes for which heand the 


re{t of the Crew were Purfued ; Declared, That when the Ship the Worcefter 


was inthe Downs, the Declarant received a Letter from a Friend in London, 
telling him, that it was furmifed in London that their Ship was going out 
upon fome ill defign, and that he had likeways another Letter from his Father 
to the fame purpofe, and heard the Gunner fames Simpfon fay, he had alfo 
one of the fame nature. The Declarant Declares, that thereafter he ufed all 
his endeavours to get afhore, and accordingly he having got leave to feefome 
Friends aboard the Fleet Frigot that was then riding in the Downs, he got 
into her Long-boat that was then going afhore, but fome of the Frigots Crew 
having got notice wherethe Declarant was, after he went afhore, they came 
to him, and having drunk with him to fome pitch, perfwaded him’to go 
aboard of his own Ship again, andthe Declarant. was accordingly carried 
. aboard in one of the Boats belonging to the ‘Town of Deal. And fometime 
“thereafter, the Declarant defigned likeways to have got into a Man of War, 
riding hard by their Ship, but Mr. Callant the Supercargo came after him and 
brought him back, andthe Declarant believes the Name of the Man of War 
was the Salisbury, That the Ship Worceffer failed from the Downs the 8th 
March 1702 in the Morning ; That inthe Moneth of Fue or July thereafter, 


the Ship arrived at Delagoa, where their Sloop was built of Timber and other - 


materials which they had brought from. Evgland aboard the Ship: That 
having failed from Delagoa, {ome few days before they came upon the Coaft 
Of Malabar, he heard fome of the Crew, ‘and particularly John Bruckly the 
Cooper .talk of turning Pirats, and per{wading others of the Crew to goin 
with them; That when they cameupon the Coaft of Melabar, and had ie 
there 


allicoiloan, — 
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there about a Moneth, they endeavoured to take a large Countrey Boat,, and: 
for that end, the Sloop endeavoured to get betwixt the faid Boat and the Shore, 
that fo. the Ship might come up with the faid Boat, but there being feveral 
hands aboard, and the Boat having fifty Oars, outfailed both ship and Sloop, i 
and got off. Declares, that Coge Commodo was aboard the Ship the time | 
of the forefaid Chafe, and that he drew his Sabire and incotiraged the Crew of 


the Worcefter. Declares, that thereafter,the Ship and Sloop failed for Cocheéne, \" 6 
with a defign to have cleaned both, at that Places (the Sloop being much {poilt 1 neat 
with Worms ) but the Governour would not allow themto be cleaned there, ie 
| and therefore they went up to Callecut,where the Sloop was cleaned and fefitted, | 3 
i and Manned with about eight Men and two Guns, twoPatteraroes, other {mall ee ® 
| Arms and Ammunition put aboard, and then the Sloop alone failed up towards es 
Tillicherry, and ftayedaway from the Ship about cight days. Declares, that es 
the Sloop took no Goods dlong with her when fhe went out, but when the re- eee 
turned, fhe had aboard eight Hogfheads of Rack, and knows not how fhe came ee 
by them, but Joh Roberts one of tlie Crew who had been with the Sloop at ie’ 


that time, was very melancholy after hisreturn, and the Declarant having a 
Cocco-nut full of Rack in his Hand, defired Roberts totakea part, but he would 
not, and went down tohis Hammock mightily concerned, and afterwards told 
the Declarant, that the Reafon of his Concern and Melancholy was, that he 
was accetlory to the cutting off of fome Mens Heads at Sacrifice Rock, betwixt - 
Tillicherry and Callecut. Declares,that the Sloop did fail by her felf from Callecut 
thereafter, and the Ship followed downto Callicoiloan, and did there meet with 


the Sloop, and having difcovered a Ship coming as from the fouthward, the DS 
Sloop was under fail,and made to get-in betwixt the faid Ship and the Offize, an. oe 
| that fo fhe might not get toSea, and the Ship coming nearer to the Worcefter, ee 
in which the Declarant was atthe time, the Worcefter flipt her Anchors, and xa: 
made towards the forefaid Ship, and at length came up with her and fired 2 Bist 
fharp Shot, to caufe her come to, which fhe did accordingly, by bracing he. 
her Head-fails back to the Mafts, and that thereafter fhe was bearded. Declares, > 
“that the Ship was about feventy Tuns Burden, and fquare-fterned, and paint- . 
ed in the Quarters with Reid and Yellow, and that fhe had a main Deck,and -. 
a quarter Deck, and a little Fore-caftle, and was of the Indian Build, and that Do 
there wasinthe Ship when boarded about 12 or 14 Men all White, and fickly, m 
as the Declarant clearly perceived beforethe Ship was boarded, but when the re 
Declarant was endeavouring to know of what Countrey the Men were, Ed- ye 
ward Carry,one of the Worcefters, Crew knock’t him down with a Hand-{pake into a 
the Midfhia Hatch, but he afterwards heard amongft the Crew; that the Men . 


of the taken Ship were Britans. Declares, that he knew not what became 
of the Men which were aboard of the taken Ship, not having been 
able tocome above Deck, with the Stroke which hereceived from Edward Carry, 
and whereof he yet bears the Mark, but declares that the Sloop went off before 
he came above Deck, and ftayed away for three or fourdays, andthat the De- 
clarant thereafter. heard the Men were put into the Sloop, and what was done 
with the faid Men of the taken Ship he cannot tell, but doubts not they were 
murdered and made away, becaufe they could not be put afhore at any place 
| at hand onthat Coaft, there being Exgli/h and Dutch Factories al! alongft the 
Coaft, very near each other. Declares, that thefe of the Crew who'went with 
the Sloop from the Ship at that time, wereMr. Loveday, Thowas ¢ alcnte, An- 
drew Robertfon Gunner of the Sloop, fohw Roberts, Edward Carry, Duncan Mac- 
hay and Alexander Taylor, and Antonio Ferdinando. the Black, but.cannot be 

pefitive who befides were there. Declares,that the next Evening afterthe AGion, — 
fhe Ship which was takenthe day before, was carriéd in by fome ofthe Crew to 

Gallicoilean, and fold to Coge Commodo 1500 Rupies, and thatthe Goods 2 
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the faid taken Ship were fome Balls Matts of China-Roots, and four Chefts. 
of Copper, which Chefts were fold afterwards at Bengall to a Bunnion Mer- 
chant named Tagodas. Declares, that fome days after the Aion, the Decla- 
tant was fent afhore witha Letter to the Swpercargo, and that he then heard 
that Coge Commodoto whom the Ship was fold, wasa great Aflifter of all Pirats, 
and was very ferviceableto Kid and Evorte when upon that Coaft, and bought 
of their Goods, asthe Declarant wascredibly informed of the People on that 
Coaft; and declares that the time the Declarant wason fhore, the Supercargo, Mr. 
Linflead, Reynolds, Hammond and the Doctor were afhore 5 and the Decla- 
tant did likeways {ee Avtonio Ferdinando the Black at the [beck of Callicoilo- 
an, who complained ofa Wound inhis Arm. Declares, that after the AGi- 
on, and before the Declarant went afhore, the Dottor Charles May came a- 
board from the Ibeck of Callicoiloan, and feing the Chefts which had come out 
of the taken Ship upon the Deck, he asked Captain Madder, what did allthat 
Lumber upon the Peck, and that Madder anfwered him with a Curfe, and told 
him to mind his Plaifter Box, and ask no Queftions. Declares, that while the 
Ship was upon the Coalt of Mafabar, fhe {pranga Leak in the Strake next the 
Keel, which madethe Crew to pump conftantly ; however they went not into 
any Place upon the Coaft of Malabar to refitther, but failed to Bengall, which 
was about five Weeks failing, and there the Ship was refitted, not only of the 
Leak, butofan Hurt which the Ship got in the Ation, in the Plank, betwixt 
the Midfhips-fcrupper and the Cheftree, anda new Plank put in,in the Larboard- 
fide where the Hurt was. Declares, that the Declarant did keep a Note by 
way of Journal during the Voyage, which contained the Subftance of what he 
now declares in relation to the above Particulars; And that when the Ship 
was feized in the Road of Leith, he heaved the fame over-board, left it fhould 
have fallen in the Seizers Hands. Declares, that he would have emitted this 
‘Declaration and Confeffion fooner, but that he was always made believe by 
‘Captain Green's Agents, that the Defences made for the Crew would certainly 
bring themoff, and if they did all agree in one Mind, and keep clofs Mouths, 
there wonld be no fear, for nothing could be otherways proven that could do then 
Harm.And declares, that Wilcocks the Chyrurgeons-mate told the Declarant,that 
‘he faw a Letterfromthe Ovvners of the Worcefter in London to Captain Greex, 
vhich bore ; That altho’ the Crew were condemned in Scotland, they had Pardons 
ready to fend down for them: And this the Declarant vvas likeways informed of 
‘from the Carpenters Wife. 
George Haines. 
JA. GRAHAM. 


Edinburgh 28 March 1705. 


EN prefence of Sir Robert Forbes Judge of the High Court of Admirality, 
“@Compeared George Haines one of the Crew of the Ship the Worcefter, and. 
Declared that he now adds to his former Declaration; That after the Ship 
“therein mentioned was feized, he faw the Men which were thercin,killed and 
‘murdered with Pole-Axes and Cutlices, and faw ‘their dead Bodies put into 
‘the Sloop, and thereafter thrown over-board, and to the beft of the Decla- 
‘yants knowledge, the faid Men fo killed were Scots Men, the Declarant ha- 
‘ving heard them Speak the Scots Language. And further Declares, that the 
‘faid Ship then feized was underftood by the Crew of the Worceffer to have been 
‘Captain Drummond his Ship, and particularly he heard Captain Madder, Fobra 
“Bruckly, and the deceat Edward Carry fay fo. And further adds, that he 
“would have emitted what is above before this time, ‘but was afraid left his 

mene 


mentioning the Ship fo feized to belong to Captain Drummond, and the Men 
aboard of the fame to have been murdered, might have rendered the Govern- 
ment offended, and obliged them to deal hardly. withthe Declarant. And this 
he declares to be Truth’as he fhall anfwerto God. 

George Haines, 


ROB. FORBES, 


Edinburgh 31%. March 1705. 


N prefence of Mr. Fames Graham Judge Admiral, John Bruckly Cooper of the 
Ship Worcefter, being defireous to make a Confeflion of the Crimes where» 
upon he and the reft of the Crew were purfu'd ; Declares, that fome time after 
the Ship the Worceffer came upon the Coaf{t of Malabar, that fhe and the Sloop 
gave Chafe to a Countrey Boat,which efcaped by reafon of her Oars. That af- 
terwards theShip and Sloop failed in Company to Cocheene, where they were 
denyed Accefs to clean, and therefore they, thereafter fail’d to Callecut,where 
the Sloop (which had been fpoil’d by the Worms ) was hal’d. upon the fhore, 
and clean’d, and thereafter wasmannd with about 10Men, and 2 Guns, two 
Patteraroes, with other {mall Arms put aboard. From Callecut the Sloop was 


ordered to fail towards Tillicberry, but there was no Goods fent along, and in — 


about 6 or 8 days thereafter the Sloop came back, in chafe of another Ship. 
Declares, that when the Ship the Worceffer {aw the Sloop in chafe of the other 
Ship, fhe {lipt her Anchors, and made out to Seato meet them; Declares, 
that he faw the Sloop board the faid Ship towards Night, and that the Long- 
boat was after ordered to be mann’d, and Captain Madder went along in the 
Long-boat. Declares he does not know what became of the Men who were 
on board thetaken Ship, butthat the Declarant did fee they were WhiteMen ; 
And the Reafon why he knows not what became of the Men is, that the De- 
clarant was never on board the taken Ship, and thatthe Sloop which had 
boarded the Ship, was ordered away next Morning, and he doubts not but 
the Men were along{t which were taken out ofthe Prize-fhip. Declares, That 
theShip which was taken, was mann’d with fome of the Worceffers Crew, and 
failed along{t with the Worceffer till they cameto Callicoiloan, where they found 
the Sloop. Declares, that whilft the Worceffer vvith the other Ship came in 
fight of the Sloop, the Sloop weighed Anchor and {tood to the Offizg, fo that 
the taken Ship came in to Callicoiloan betvvixt the Sloop and the Worcefter, 
and all three cametoan Anchor together. Declares. that after they came to 
an Anchor, the taken Ship rode under the Stern of the Worceffer, and vvas 


thereafter fent in to €allicoiloan River, and fold to Coge Commodo, as the De- 


clarant fuppofes. Declares, that thereafter the Declarant was fet a fhore for 
Water tothe Ibeck of Callicoiloan,where he met with Dr. May, and that he fent 
on board a Pizguetta with Water according to his Orders. Declares, that fome- 
time after they cameto an Anchor before Callicoiloaz,and before the Declarant 
vvas fent afhore for Water as above, they fawa Ship at Sea coming from the 
Southvvard; thatthe Sloop was under Sail at the time,being a cruifing about; 
that the failed towards the Sea, and bore down the Ship towards the Worcefter 5 
That the Worceffer, when the Ship came near, flipt from her Anchors, and 
made towards the Ship, which theréafter was boarded, firft by the Sloop,and 
then by the Worcefter, about ten or eleven a Clock in the Forenoon. Declares, 
That there was both Whites and Blacks on-board that Ship, and moft part 
Whites, but the Declarant did not know what became ofthem 3 but that the 
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Sloop went off in a few Hours after the Engagement, and did not retutn till. 


after two or three days. Thatthe Declarant docs not know what became of 
that Ship; but Declares, that he was in a Moorifh Kings Houfe with about fix 
of the Crew,and that that King was Cage Commodo’s Matter, who had bargain- 
ed for one of the taken Ships, the Declarant cannot be pofitive which ; And 
that at the fame time the Supercargo whowas along with them, prefented the 
King with ‘a {mall Fowling-piece. _ Declares that the Declarant ftayed afhore 
trimming the Casks for about fix Weeks thereafter, and does not remember at 


-prefent any more of the Affair, and Declareshe cannot fign but by this Mark. 
Bin st X. 


AMES GRAHAM” 


= : Edinburgh , 3- April 1705. | 
oyN prefence of Sir Robert Forbes Judge of the High Court of Admirality; 


Compeared John Bruckly one of the Crew ofthe Ship the Worceffer ; And 
clares, ‘That he adheres to his former Declaration emitted before Mr. Fames 
Graham Judge Admiral the 31 of March. And now adds,that the Men which 
were aboard the Ship which was Seized before Callicoiloan were for the moft 
part White Men, and the Declarant heard them {peak the Exglifo Tongue, be- 
ing in number about Twelve ot Fourteen; And Declares, That Captain Mad- 
der was in the Sloop, and one of thofe that boarded the faid Ship, and that 
the Men were put into the Sloop, and carried away to the Northward in the 


Sea, and the Declarant never heard any more of them: And that the Goods — 


Aboard the taken Ship were brought into the Ship the Worcefter, and confilt- 
ed of China Root, and four Chelts of Coppet, which Chefts were Sold at Ben- 
gall to. a Banzion Merchant. And further adds, That the Men feized in the 
taken Ship were Killed, after they were put into the Sloop, and before they 
were carried to the Sea Northward, as the Declarant fuppofeth. And further 
adds, That immediatly after the A@tion was over, the Declarant did hear the, 
Supetcargo Callant,Captain Madder, John Roberts, and Edward Carry fay, That 
the feicd Ship was Captain Drummond's Ship, belonging to the Scots African Com- 


pany: And adds, That, when the Worcefter failed from the Downs, 
the Declarant did not know vvhere the Ship vvas bound, but heard it fre- 


quently faid, they vvere going upot a Difcovery. And Declares, This is the - 


Truth, as he fhall anfvver to GOD; And Declares, he cannot Write, but 
by this Mark. ) # 
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—4HE foregoing Account of the Trial of Captain Greez and his Crew, 
being taken clofly from the Records of Court, and the ufual Form 
of the Court being to Hear and Difcufs Objections againft the 
E> 5 Witnefles, before they be Examined, viva voce, without any written 
Debate; It is therefore thought fit here to add the Objections that were made 
againi{t the Witneffes, and the Anfwers given thereto; with the InterJoquitors 
pait thereon, that there may be nothing wanting to the Readers full Infor- 
mation. . : 
| And firft, It was Objected againt Antonio Ferdinando the Cooks Mate, that. 
| he could not be a Witnefs, becaufe of his Poverty, he not being worth Cas 
the Style of the Court is } the Queens Unlaw, that is Ten Pounds Scots, in 
cafe he fhould tranfgrefs. And fo according to the Law of this Kingdom was 
to be rejected. 2. That he was uot a Chriftian, and therefore could not 
be received as a Witnefs againft Chriftians, {pecially in a Purfuit that reached. 
their Lives and Fortunes; Nor could he indeed be fuppofed to have the juft 
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Knowledge of the Religion ofan Oath. . Be 
To which it was Anfwered, 1. Phat tho’ the Standard of ten Pound Scots, ns. 
fettled -by the Law and Cuftom of this Kingdom, as to the Quality of Wit- ee) 
nefles, might well be refufed in a Trial of Crimes of this nature acain{t the Bed 
Law of Nations, and which were to be tried accordingly ; Yet the mattet j oe, 
of Fact was falfe, Antonio Ferdinando being worth more than ten Pounds Scots n*° 


by the very Wages due to him, and which, bythe Pannels own Books, were 
attefted to be fifteen Shillings per Menfen, whereof, to this Hour, he hath got 
no Payment. 2. Axtonio Ferdinando was aChriftian, as. he himfelf owned. 
from the beginning, and that he was Born of Chriftian Parents 5 Likeas its 
known, that fuch Names are only given to Chriftians: Befides, tho his not 
being a Chriftian might be a prejige againft him, yet it could be no juft 
_ exception again{t his Teftimony as a Witnefs, fince he both profeft the know- 
ledge of GOD, and the Confcience of an Oath, as hehad often declared. 
_ The Judge and Affeflors having confidered the forefaid Objettions and An- 
fwers, they repell the Objections, in refpect of the Anfwers, and allows the 
; Witnefs to be admitted: ° - | ? : 
| >. It was Objected againft Axtonio Francifco, that he was not worth ten 
| Pounds Scots, and had indeed nothing, befides,that he was no Chriftian, bt 
3 Servant or Slave to Captain Green, and alfo had no Religion. 

To which it was Anfwered, 1. That tho ten Pound feots be the Rate of 
| — Witnefles in onr SeorsLaw, yet, as hath been faid, this Rule cannot vie in the 
| cafe of the Crimes libelled, committed againft the Law of Navons in remote 
parts, ¢ in alto mari, which made the Crimes to be Crime excepted ;’ And Ga 
sts known to be the Rule and Priviledge as toCrimes atrocOus and occult, and of 
therefore excepted to exempt even the Witnefles from the ordinary Qualificati- jae 
Fe ons : Nor was Antonio Francifco to be reckoned no chriftian, fince, 1. He se 
i bears a Chriftian Name, and next declares, that aChriftian Miftrefs he ae in 
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Fegu, who gave him to Captain Green, nave procure him to be Baptized and 
Chriftned. And, 3. He profefles the Knowledge of the true GOD,» nor,--be- 
ing a Chriftian, can he be reckoned anylongera Slave ie 

But, upon the whole,as to thefe two,and the whole other Witnefles,the Nature 
of the atrocious Crime againft the Law of Nations, with the manner of their 
having been committed, and the Endeavours ufed for their Concealment, ought 
principally to be remembred;, Since thereby,in the Opinion of all Lawyers they. \ | 
become Crimiesexcepted: And that itis the known Priviledge of Crimes except- 3 
ed, to relax from the ordinary Rules, and to proceed on fuch Evidence, as 
the Matter doth afford, the Subftance of a Probation being only obferved. 

The Judge and Affeffors having confidered the forefaid Objections and An- 
{wers, they repell the ObjeCtions, in refpect of the Anfwers, and allows the 
Witnefs to be admitted. 

3. It was objected againft Ane Seton, that fhe could not be a Witnefs 
-becaufe a Woman. | oe Pebee ear : it 

To which it was anfwered, that in Crimes where the Probation proceeds 
not upon Teffes requifitz, but {uch as Providence offers, even Women are ad- 
mitted. But, 2. Its theGeneral Opinion and Practice over all, that in Crimes 
atrocious, occult and excepted, a Woman is never refufed. 

The Judge and Affeffors having confidered the forefaid Objection and An- 
fwer, they repell the Objection, in refpect of the Anfwer, and allows the 
Witnefs to be admitted. 


Excerpts out of the Infirudions and Let- 
ters found in Captain Green's Books, 
to wbich Sir David Dalrymple’s Speech 
to the Fury relates. 


N the Inftru€tions or Orders given by the Freighters of the Worceffer Captain 

B Thomas Green Commander, to Mr. Robert Callant Supercatgo, there'occurs 
one Article in thefe Words, : | | 
We would have you Write ws by all Opportunities, efpectally from Sinde, by any 
\\ Ships bound from thence to Pertia ; And for the greater Secrecy, efpecially of the 
‘Letter to be fent to Mauritius for ws, hereunder is an Alphabet for you to Write us 
by. Tour Subfcription muft be in common Englith, Directing all fuch Letters to 

_ Captea Thomas Bowrey 7 Well-clofs-Square, London. | 

Nota, At this place the whole Alphabet is infert diftin@ly, and above 
a different Charatter is fet down, to be ufed in place of the 


| o for England is provided or near compteated, then we would have 
yon Sell the Sloopfor what you can get, and inveft the Produce in Goods for En- 
giand. he | 
And lower amon 
. Yon, muft engage the. 
any other be fent to Engl 


the fame Orders in another Article are thefe words, a 
after of the Sloop not to let any Letter from himfelf 
a, but only our Letter, iz which you may infert the 
| : Names 


if 
& 
i 
Bush 
i 
i 
i 
§ 
| 
} 
i 
i 


me 


Lea 


Ea Sk Pach ae NS Fa I a a eae ea 


SVE WEA 


Bs ee Onan ee | 
Names of any Dead 5 And for the care ard fecrecy of shofe who go inthe Sloop, 
in cafe no Letter or News conses to England, but our Letter concerning our Duji- 
~ nefs, then we will on the return of the Ship give the Mafler and Crew one Months | 
Pay Gratis, and they {hall allo have their foares of the Benefit promifed the Ships | 
Company far the Whale Fifhing. | 
By a Letter dated London, 3 February 170;, trom Captain T. B—y to 
Mr. Callant, the faid Captain advifes him in thefe Words, 
For the greater Security of dur Affairs, when you Write hy the Alphabet in your 
Inflrud ions, I would have you carry the laft Letter of each Word to be in the roone 
of the firft Letter to the next Word, as for Example, 
Captain Thomas Bowrey, Sir wee are all well. 
Captai_nthoma sbowre gfé roe ear eal lwell. 
make no Title ( ais ufual ) to begin your Letter, nor no Date, nor Compliment, 
no Name at laft , Put let all be comprehended in the Lines of your Letter, fo 4s 
to make 120 diftinition, and make but one Paragraph of all your Letter, and if any 
Mex dead, fet their Names immediatly after your own Name fubferibed to the 
Letter, all in Characers before diretbed, and pleafe to keep this as Directions 
| therein. 

By another Letter from the faid Captain 77 B——y to the faid Mr. Callant 
dated London 16 February 170%, he adds concerning the forefaid Cipher in 
thefe Words, . 
| On further Confideration, I think, I have committed an Error in ney Letter to 
you Lefterday, it being Wrote in it as viz. 

Captai nthoma showre yfé rwe ear eal lwell. 

! That is, Captain Thoweas Bowrey, Sir wee are all well. 
Now, I doubt the naming any Name in the beginning, or making any Compliment 
there, may be a means to find the Key of the Alphabet, therefore pray firike ont 
of the Letter I fent you Yefterday, as above done, and begin diredly with fae 
Bufinefs, following the Diredions given you. And whereas you are ordered to dire 
faid Lette: to me, Imould not have you mention my Name in the Sublcription, 
but dired {aid Letter to Mr. Nicholas Pope Scrivener in Nicholas Lane, Lone 


don, to pay 5 lib. fo the bearer as in your Tnftrudions. 


* 


ya 


